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PREFACE. 



The following pages form the firat part of the eighth e 
of my work on Criminal Law, now in press. My object, i 
partial and preliminary publication, is to call attention to c 
points on which Criminal Law touches other branches of p 
ophy. These points are : — 

1. Ketribution as a lo^cal as well as ethical sequence of < 
§§1-18. 

2. Immorality as distinguished from indictability, § 15. 

3. Religion and secular law occupying distinct eoveteig 
§20. 

~^ 4. Mental disturbance as affecting responsibility, § 82. 

'V 5. Qualified responsibility, § 47. 

^ 6. How far responsibility is conditioned by knowledge, § 

7. Limits of necessity, § 95. 

8. Origin of the State, so far as concerns the reservati 
natural rights, § 97, note. 

9. Limitation of the penal authority of the State to the ' 
cation of rights which cannot be vindicated by private a 
Ibid. §§ 15, 95, note. 

10. Purpose unconditioned by time, § 116. 

11. Complexity of parpose, § 119. 

12. Crime as illogical, § 121. 

13. Effectiveness of omissions, § 130. 
^^14. Inalienability of primary rights, § 143. 

15. Causation as the disturbance of an equilibrium, § 153 

16. Causation imputable only to moral agents, § 154. 

17. la not necessarily physical, § 167. 
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— ""^S. DetermtDism and free agency, though logically contradic- 
tory opposites, are practically coordinate factors, § 225, note. 

19. Co-responeibility of instigation and perpetration, § 230. 

20. Ubiquity of the prerogative of the State in vindicating its 
own rights, or the rights of its subjects, § 284, note. 

F. W. 
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BOOK I. 
PEINCIPLES. 



CHAPTER I. 
I. BASIS OF CRIMINAL JURISPRUDENCE. 



I. BBIATtVB THRORin. 

That object of pDntibment i* to pre- 
vent oSgitder from further offflDdiog, 
(8. 

That the object U public nlt-d«teDce, 
S3. 

Thai it a retormatiaii of offender, f 4. 
. That it ra to terrify olhere, f T. 

Tbkt penal Juillce ialaw teaching by 
example, § 9- 



II. Abboutts Tirtotuta. 

Hut pnniahment ii an act of letiilia- 

tiTe justice to whtch ref ormatioD and 

example are iacideotal, % ID. ~ 

Crime a* auch ia to be puoiabed by de 

facto goremment, { 11. 
Freven^Q of further crimea to be kept 

in view, S 13. 

And ao the reformatiao of the of- 
fender, § 13. 



§ 1. What purpose has the State in puniahing ? Upon the 
answer to this qnestion depends not merely the extent of the 
punishment which we inflict upon conviction, bat the conception 
of joBtice OD which convictions rest. It becooies important, 
therefore, to examine at the outset the several theories which 
have been propounded as the basis, in this respect, of criminal 
jnrisprudence.i These theories may be arranged as follows : — 

■ It may be aaid that the philosophy ture ; and how, especially in case* of 

of the law U a subject that belongs ex- codes, can the intention of the legisla- 

ctuaively to the legislature; and that tur« be gathered without taking ioto 

the practitioner u concerned solely consideration the syitem on which 

with the law that the legialatoreenacta. the legislation of the particular state 

But this is baaed on a pelUio principiL rests? Underourown distinctive pol- 

Uow can we deteroiine what is the ity two additional arguments are to 

law which the legislature baa enacted be given for this concluuon. The 

until we settle its construction ; how first is that our legislatures, unlike 

can we settle its construction without those of moet European states, are 

regardii^ the intention of the legula- not absolute. Their acts are limited 

TOI, I. 1 1 
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5 2.] csiuES. [book r. 



L BELATIVE THEORIES. 
§ 2. Is it the sole object of punbhinent to prevent the ol- 
Thitobieci fender from the cominission of future crimeaT So hns 
me^°Tio it been argued. Dtimages in civil actions, it is ui^ed, 
SSoder"" are generally only compensatory for past injuries. This 
J™"'""^ is enough by way of compensation, but it is not enough 
ing. for prevention. The State is bound to take cognizance 

of the possible and contingent breach of law which is contained 
in the criminal wUI ; the State must suppress the danger that is 
I thus encountered. By penal jurisprudence this suppi-esaion is 
properly to be worked. By this reasoning the imposition of pnn- 
I ishment can be defended. By these tests the extent of punish- 
ment may be determined. 

Tet in reply to this we cannot escape the following criticism : 
If the theory be correct, and be logically pursued, then punish- 
J ment should precede and notfollovr crime. The State must ex- 
plore for guilty tendencies, and make a trial to consist in the 
psychological investigation of such tendencies. This contnidiots 
one of the fundamental maxims of the English common law, by 
which, not a tendency to crime, hut simply crime itself, can be 
made the subject of a criminal issue. And then, again, the ob- 
ject which the prevention theory sets before it, namely, the crea- 
tion of right motives, belongs to the sphere of ethics, and not to 
law.' Undoubtedly, as will be seen, one of the objects of penal 
discipline, especially in the case of an inveterate offender, is to 
put him in a condition in which be cannot be guilty of future 
mischief. Often enough, in sentencing old convicts, do judges 
tell the prisoner that he is to be placed where for a time at least 
he can do no harm. It may be questioned whether at least in 
some of these cases the prevention idea has not a little too much 
consequence assigned to it ; because it may be questioned whether, 
with some of these old convicts, impnsonmeut for a term does 

by CODetituUonal rettrictions, which fences; while in all our States the terms 

restrictioDS are mall/ philosophical of statutes are to be construed by 

priociples, in BubonlinaUon to which common law. Yet the common law, 

all l^islation is to be cooatrued. And in all caees of tbe first impressioo, is 

theaecond is that in most of our States juridical philosophy in ihe concrete, 
offences at common law are as subject ' See Bemer, ed. of 18T7, § 11. 
to prosecution as are statutory of- 
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CHAP. I.] BASIS or CRIMINAL JURISPRUDENCE. [§ 4. 

not mabe them more hardened and more wary in the pursuit of 
crime when the; are discharged.^ Prevention however may, in 
peculiar cases, be a proper point to be considered in moalding 
sentences. But prevention cannot be viewed either as forming 
the proper theoretical justification of judicial punishment, or as v^ 
one of its invariable results. 

§ 3. The right of self-defence has also been invoked as a jus- •' 
tification of punishment.^ As the individual has a right Tbu tfa« 
to resort to self-defence, to prevent a wrong being in- pujj^j ji^if. 
flicted on himself, so has the State. The individual Seience. 
has a right to repel an attack, and even to kill the assailant, it 
is argued, when his existence is imperilled : and so has the State ; ' 
and as every crime threatens the existence of the State, by the 
State every crime may be punished. But to this there are two 
replies. The first is that there are many crimes which, so far 
from imperilling the State, strengthen it, being reasons why the 
State should be invested with increased power ; and as the State 
is not imperilled by such crimes, on the theory now before us 
such crimes cannot be punished by the State. The second, and 
less technical objection, is that this theory confounds self-defence " 
with retribution. Self-defence, aa we will hereafter more fully 
see," can ward off a thre.atened crime, but cannot be invoked to 
. punish a crime that is eunaummated. It may be preventive, but ' 
it cannot be retributive. On this theory, therefore, while the 
State can seize and even destroy a person threatening a crime, it 
cannot punish a person by whom a crime has been committed. 

§ 4. That the object of punishment is simply reformation of 
the offender was the theory of the humanitarian phi- ^.g,!,, 
losophers of whom Kousseau was the chief, whose elo- objefi of 
qucQt declamation on this topic was one of the pre- wenciaths 
ludes of the French Revolution. The good can take ti™ of ie 
care of themselves, — so reads this theory when stated " *" "" 

1 To this theorj President Wcolsej amount of puaishment, except the 

justly objevtg that "the cardinikl doc- law-giver's Bubjet'tive opioion in te- 

trine, that the motives to be set before gard to the suIKuivac/ of the ainouol 

the crimin&l are simple pteuaure and of preventive suffering." Woolsey's 

pain, and the end, prevention, by over- Folitictkl Suienue, $112. 
looking the ill-desert o{ wrong-doing, 'Trendelenburg, Naturrecht, &c., 

makes it and all similar systems itn- Berlin, 18TS, % 56. 
moral, and furnishes no measure of the ' See infra, £S 97 e( seg. 
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§ 6.] caiuES. [book i. 

in its baldest terms ; it ia the duty of the State to take care 
J of and reform only those vhom social prejudice is pleased to call 
the bad. Hence in indicting punishment the safety of the in- 
"^ jured is not to be considered, but simply the reformation of the 
4 injui'er. Nor is this to be effected by fear ; for fear, as an en- 
gine of government, is to be discarded. Fear, indeed, it is snbtly 
argued, may produce increased cunning in the execution of crime, 
but cannot prevent crime from being undertaken. Relapsed con- 
-' victa, it is declared, are most plenty in the land of hard laws. 
-^ Crime can only be thoroughly repressed by a system of penalties 
which, from the benignity they breathe, serve rather to appease 
than to inflame those on whom they are imposed. 

§ 5. Undoubtedly the refacmation of the offender is one of 

the objects which a humane judge will have in view in the ad- 

: juatment of his sentences ; hut it cannot be viewed as the pri- 

•^ mary object, or as supplying the sole standard. The protection 

J of the unoffending, if we reduce the question to a mere personal 

balance, is at least as important an object of humanitarian con- 

" sideration as is the reform of the offender. And ^;ain, if we 

examine the theory critically we find we are reduced to this ab- 

-1 surdity, that we can punish only when we can reform, and hence 

that the desperate and irreclaimable offender cannot be punished 

' at all.i 

§ 6. Nor does this theory make any distinction as to crimes. 

- While an incorrigible assassin is not to be punished at all, be- 
cause he is incorrigible, a trespasser, who in sudden heat strikes 
another, but whose temper it may take twenty yeare to correct, 

- would be kept in the house of reform for twenty years. Nor is 
this all. What kind of correction, as has been well asked, is to 
be applied ? ' Is it to he preventive, so as to make the supposed 
offender innocuous? Then we encounter the objections which, 
as we have just seen, are fatal to the preventive theory. Is it 
to he purely corrective ? Then it is to he graduated by tests 

- which we have no means of applying, and which depend upon 

- the capacity of characters to whose secrets we cannot penetrate. 
To carry out such a system thoroughly the State must become a 

. church, undertaking, within the bounds of a prison, to extirpate 

' See critici«m in Lorimer's Inst. ' WooUey'a Political Science, S 
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CHAP. I.] BASIS OF CBIUINAL JURISPRUDENCE. [§ 6. 

selfishness and implant moral principle. Independentl; of the 
objection that thia transcends the functions of the State, it makes 
the State attempt to effect a moral end by immoral means. For 

it is immoral to punish except for the purpose of vindicating 
right against wrong.* 

' In thia connection may be consid- quire, io the opinion of hia luperion, 

ered the following obBerv&tioDS by the ' reformation,' and he taa,j he sent to 

present author, printed in i SouUi. If Siberia, or imprisoned in afortrew, in 

R. 245 etseq.: — order to develop his better, and re- 

" The first inquiry we may make, press his worse, qualities. A group of 
in meeting the Uieory that reformatiou leading French palitjciaos may be ban- 
is to be the reason and limit of penal iehed or imprisoned as an incident to 
justice, is, What right have we to r»- a coup ititaX, in order to ' reforni ' 
form a man by remoTiog him from his their political views. A vigilance com< 
business and putting him in a prison, mittee may undertake to ' reform ' an 
unless he be guilty of a crime which obnoxious citizen by maltreating hia 
reqilires a specific puoishment 7 Would person or destroying his property. We 
imprisonment be likely to reform me can conceive of such things in condi- 
if I thought it undeserved and unjust, tions of despotism or of anarchy ; but 
and if it were imposed without a due we cannot conceive how, in a consti- 
cooviction of guilt t tutional State, of which it is one of 

" The next inquiry is as to the con- the fundamental sanctions that noth- 

stjtutional power of a State to reform ing is to be done by the government 

its citizens by force. In answering that can be properly executed by tha 

this question we may waive the pro- voluntary moral power of the eommn- 

'* visions in oiw state as well as federal nity, the reformation of individuals y 

constitutions limiting convictions of should be attempted by force. Houses 

crime to cases where bills have been of refuge and other asylums, as well 

lawfully found by grand juries, and as schools for children, we rightfuUj 

where the offender has the right to have. But it is beyond the scope of a 

meet before the petit jury the wit- constitutionalgovemmenttoopencom- 

nesses agtunst him face to face. Aside pnkory houses of reform for adults, or 

from these restrictions, what power to miie moral reform by force a [Hi- . 

has a constitutional State to attempt mary function of state, 
to forcibly reform its adult citizens, " Supposing, however, we should 

unless as a mere subsidiary incident to hold that this is within the province 

: penal justice? What power has it to of the State, the next question that 

^ make penal justice sutiordinate and would arise, in view of the fact that 

auxiliary to ethics ? Governments there must be discrimination, is. What 

tberehave undoubtedly been which persons are we to att«mpt to reform? 

— sometimes on the paternal theory. To say, ' those convicted of crime,' is . 

sometimes because they were distrust- no answer, because this takes us back 

ful of the ordinary processes of law — to the absolute theory that a person li 

have undertaken ethical reformation ; to be punished because he is guilty, ^ 

but such govemmeats have never been whereas the theory before us is that a 

called constitutional. A prominent person is to be punished because he 

Russian officer, for instance, may re- is to be reformed. In a general sense, , 

5 
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§ 7.] CHIMES. [book I. 

§ 7. The barbarism of the old English system of punishment 
That the v!>s defended on the ground that cruel and conspicuous 
lerri^" ^ penalties were to be inflicted as means of terror. Nor 
Dtben. ^fis this peculiar to England. It was the basis of the 

SB all men are ansceptible of reforms- " Another iDt«reBting question will 
tion, all men, in this Tie», are to be arise as to the distribution of punieh- -^ 
puoiahed. As thigcaDnotbe,wemu8t, ment, if susceptibility to reform, sod 
Ks has just been said, make a discrim- not g:uilt, is to be the t«st. Indeed, 
ioation; and the interesting question the only proper course, if we are to 
for the advocates of the reformatory formulate the proceeding under such a 
theory remains as to where the line system, would be to collect a number 
is to Vie drawn. Now, in view of the of persons, proper subjects for refor- 
fact that it is dogma after all that is nation, in the court-house, and then, 
the fountain of action, are not those without regard to the crimes of which 
who hold what we conceive to be per- they are suspected, call testimony to 
nicious dogmas the proper persons to determine what degree of punishment 
be punished 7 If they should be re- would be necessary to a rtformation 
formed, would not the reformalion of in each particuiar case. A person, for 
those who are influenced by them tol- instance, of extreme sensitiveness to 
low? Why should not the State, discipline, might he reformed by im- 
therefore, undertnLe the reformation, priranment of two or three weeks, if 
by means of fine, imprisonment, and such imprisonment were accompanied 
the whipping-post, of those leaching by the application of lESthetic influ- 
pernicious opinions ? We have exam- eoces, and by expressions of endear- 
ples enough of this in old times; and, ment calculated to awaken dormant 
supposing that this mode of educa- affections. Another pierson, more cal- 
tion proved effective, — admitting for lous, more defiant, or less gushing, 
a moment that history shows us that might require years of severe treat- 
heretics and other unsound teachers ment for his reformation. Now, it 
are really to be reformed in this way, might happen, as has often been the 
— why not revive the same machin- case, that the sensitive and gushing 
ery? Here, for instance, is a bold defendant is a murderer; while one 
political swaggervr teaching what we, whose offence is limited to an assault 
on the eastern sea-tward, hold to be and battery, committed in defence of 
highly immoral principles of inflation; his rights, maybe the obdurate and 
wby not catch him, if he happen to be intractable person, who declines to be 
travelling among us, and put him in reformed at anything less than s long 
the stocks? and, if this does not re- term of years. The consequence 
form him, why not apply severer treat- would be that the murderer would be 
ment? Or, an eastern hard-money let off after a few weeks' detention, 
capitalist, crammed with Adain Smith solaced by music and painting, or 
and Ricardo, is travelling in the West, whatever else was likely to develop 
promulgalingTiews which maybe sup- his moral tone, while ten or twenty - 
posed by some of his audiences to bear years might be a light punishment to 
hardly on the working classes; why him guilty of the assault and battery, 
not arrest him and subject him also to " Another inquiry remains ; What 
reformatJOD ? is to be done with the incorrigible of- 
6 
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CHAP. I.] BASIS OP CBIUINAL JDRISPBUDENCE. [§ T. 

whole Becular jurisprudence of the Continent of Europe. Men 
were to be scared from crime, and therefore punishment was to 
be made as shocking and ghastly as possible-^ To this was to be 
subordinated not only the humane instincts of the court, but the 

fender? WLeii the sole object of ue peccatur." Seneca, de Ira, lib. i. 

panUbnient is reformallon, then, when cap. 16. 

tliere can be no reformation there can Dr. Franklin, in a letter of March 
be no puuiabment. Tlie Pomeroy bo^ 14, 17SS, to Mr. Vaughon, argues that 
(now a fult-groTn man), who was " panishment, inflicted beyond the 
convicted in Massachusetts sorae few merit of tbe ofFence, is so ronch pnn- 
years ago of at least one cruel murder, ishment of innocence;" and, when 
has been pronounced hy competent commenting on a pamphlet just pub- 
Bpecialists to be bo desperate a case lished (" Tbougbts on Executive Jus- 
tbat no hope of liia reformation could tice " }, which advocated the " exam- 
be indulged; and if this be so, he pie" theoiy, pure and simple, ^ves the 
should at once, on the reasoning now following characteristic criticism : — 
before us, be discharged. More than "I have read of a cruel Turk in 
half of those on the trial lists of our Barbary, who, whenever be bought a 
criminal courts are marked ■« old con- new Christian slave, ordered him im- 
victs; and by recent statutes in almost mediately to be bung up by the heels, 
all our States such old convicts, when uid to receive an hundred blows of a 
reconvicted, are to have cumulative cudgel on tbe soles of bis feet, tbat 
sentences, proportioned to the degree the severe tense of the punishment, 
of their former conviction. Our pe- and fear of incurring it thereafter, 
nal system, therefore, goes on ihe might prevent the faults that should 
hypothesis that the more incorrigible merit it. Our aullior himself would 
a man, by tbe record of bis former hardly approve entirely of this Turk's 
convictions, appears to be, the longer conduct in tbe government of slaves, 
should be bis imprisonment when con- and yet be appears to recommend 
vict«d. Tbe theory we here contest something like it for tbe government 
is, that the more incorrigible he is the of English subjects. He applauds the 
less he is to be punished. In other reply of Judge Burnet to the convicted 
words, tbe criminal is to be pntiished horse- stealer, who, being asked what 
severely for a first and comparatively he had to aay why judgment of death 
light offence, and relieved in propor- should not be passed against him, and 
tion to his obduracy and his persist- answering, tbat it was hard to hang a 
«ncy in crime." man for only stealing a horse, was told 
1 "The St>,te, endeavoring to optTOle by the judge; 'Man, thou are not to 
on Me fean of mankind, organizes a be hanged only for stealing a horse, 
method of absolutely repressing or of but that horses may not be stolen.' 
absolutely commanding certain classes But the man's answer, if candidly ex- 
ofacts." Amos on Jurisprudence, 297, amined, will, I imagine, appear rea- 
London, ltt?2. See also Maine's An- sonable, as being founded on the tier- 
cient Law(ed. of 1870), 389. To tbe nal pnncipiea of jiulice and equity, that 
same effect speaks Seneca: " Nemo punishmenlt ihouid be proportioned to 
prudeus punit quia peccatum est, sed offence* ; and the judge's reply brutal 
and unreasonable." 

7 
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§ 7.] OBIMES. [book I. 

primary rights of the offender. Criminals were to be broken on 
the wheel before assembled multitudes, and their bones hung on 
gatlows on the highway. Even now, in nations of imperfect cir- 
ilization, this continues; and throughout Europe, in 1869, were 
disBeminated photographs of the mangled heads, as they bad been 
empaled on posts in Athens, of the assassins by whom certain 
Englieh travellers had been massacred at Marathon. Crime in 

J others, it was alleged, is beet checked by exhibiting to the pub- 

j lie the most horrible penalties inflicted on the criminal himself. 
Gradually in England, in the reduction of capital punishment 
and in the introduction of privacy in reference to capital execu- 
tiona, has the coarse side of this theory been abandoned. In 
the United States it has had no foothold since the Revolution, 
though it was not withont influence in instigating barbarous pun- 

, ishments in our early colonial days. And rightly has mere ter- 
^ rorism been rejected as one of the objects which the judge, in 
adjusting sentence, ia to keep in view. For terroristic penalties, 
viewing them in their crude shape, undertake to punish the 
offender, not merely for what lie has actually done in the past, 
but for what others may possibly do in the future. Terrorism, 
also, treats the offender not as a person, but a thing ; not as a 
responsible, self-determining being with rights common to all 
members of the same community, to whom justice is to be dis- 
tinctively meted as a matter between bim and the State, but as 
a creature without any rights, on whom punishment is imposed 
so that others should be deterred from acts requiring punish- 
ment. The theory, therefore, is open to two fatal objections : 
' (1.) It violates the fundamental principle of all free communi- 
ties, — that the members of such communities have equal rights 
to life, liberty, and personal security. (2.) It conflicts with that 

^ public sense of justice which is essential to the due execution of 
all penal laws. For this reason the terroristic system has fiuled 
even in producing the result which it sought. For terrorism, as 
such, has been shown to multiply rather than diminish brutal 
crime. No places are more prolific in crime than the sites of 
public executions. Inflicting public capital punishment on minor 
crimes has been found to generate bolder and more ferocious 
crimes which no capital punishment can suppress. Hence it is 
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CHAP. I.] BASIS OF CRIMINAL JaRISPRDDENCB. [§ 8, 

that terrorism has of late days ceased to be one of the elements 
in the measurement of judicial pnniebment. 

§ 8. But it should be remembered that this criticiBm applies 
to teiToiism in its coarse and merely sensuous sense. For there 
remains to be considered a principle with which terrorism is 
sometimes unintelligently confounded, but which, when disen- 
tangled from the spectacular brutalism and the contempt of per- 
sonal rights by which terrorism is marked, forms an important 
element in penal jutisprudenoe. This principle will now be 
noticed.^ 

* It is remarkable, in view of the im- preveDtive tbeorj, " bj OTerlooking . 

portance of the question before vs in the ill-de»ert of wrong-doing, makes '/ 

the moulding and in the application it and all similar systems immoral, and 

of criminal law, that it has received fumisbm no meitaure of the amount 

such slight attention from English and of punishment except the lair-giver's 

American jurists. Beccaria — whose subjective opinioninregard to thesuf- 

t treatise on CrimeawastrsosUled early ficiency of the amount of preventive 

in the present century, and who held suffering." 

that as the State reata on social con- The founders of the Penns/lrania 

tract it has the right to punish only prison system, it should be added, 

M far as it has power given to it by while laying great stress on reform 

■uch contract — took the groand that and prevention, fell back on justice as ^ 

the object of punishment was simply the main end of punishment. 
' preventive and deterrent; and what Mr. Livingston repeatedly gives hia 

Beccaria taught it was natural that adhesion to the preventive theory, 

those who agreed with him in prin- "We have established it as a maxim," 

ciple, and who were fascinated by the he tells us in his Report on the Penal 

purity and dignity of his style, should Code (Livingston's Works, 1H73, i. 

adopt »a if it were unquestionable. 26), that the object of punishment 

J General prevention, it was argued, " is to prevent the commusion of - 

J ought to be the chief end of punish- crime;" and again (Ibid. Si), "no 

ment. General prevention was dis- punishments greater than are neces- 

tinguished from parUcular prevention sary to effect this work of prevention 

in this; that particular preven^on ought to be inflicted, and that those 

has respect to the cause of the mis- which produce it by uniting reforma- 

- chief, and general prevention to the tion with example are the best adapted' 

' whole community. This system is, to the end." Subsequently, however 

therefore, virtually the terroristic the- (Ibid. 8S), he quotes with approval 

. ~ ory of ^eoerbach, which is discussed the preamble to the statute of the 

in the text', with this qualification. Legislature of Louisiana establishing 

— that pleasure, as well as pain, are the Code. This preamble contiuns, 

to be used by the law-giver as in- mttr alia, the following: — 

^ ducements to avoidance of criminal "The only object of punishment is 

acta. To this, as we will soon see to prevent the commission of offences; . 

more fully, applies with great force it should be calculated to operate, — 
President Woolsey 'a criticism, that the "First, as to the delinquent, so as 

9 
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§ 9.] CHIUES. [BOOK I. 

§ 9. In another work,' the educatioiinl bearing of penal legisla- 
Thtt paoal *'*''' '^ lin^ly diBcuaBed, aod it is there shown : (1.) that 
iuatkeU the announcement of punishment aa a consequent on 
ing b7 ex- Crime is essential to just penal jurisprudence ; (2.) that 
such announcement of punishment is futile unless it ia 
followed up, as a rule, by infliction. Two great instrumentali- 
ties, it is alleged, are within the law-makers' control for the sup- 
pression of crime. The first is education, showing its moral and 
economical ill consequences. The second is to l)e found in penal 
laws; such laws to be humanely and justly devised, lucidly ex- 
pressed, universally promulgated, and firmly executed. Each of 
these features is essential to enable these laws to be effective on 
the public at large. Men will not be deterred from crime by 
unjust or inhuman laws capriciously executed. And the appeal 
made by a right system of laws is not sensuous, simply agitat- 
ing the passions, as is the case with the terroristic theory. For 
just laws, clearly expressed, faithfully disseminated, and firmly 
executed, address the reason of men. Tbe offender is not, in- 
deed, to be punished simply to make bira an example to others, 
for this would be as objectionable as is the terrorism just con- 
demned. But being justly punished, his case is made public 
that it may become an example. In other words, example is 
not the object of punishment, but punishment creates example. 
Of course we here assume the justice of the punishment, and 
in so doing we advance towards tbe absolute theories of penal 
discipline to be presently discussed. And this distinction it is 
essential for the judge to keep in mind. To sentence a man 
to a severe and conspicuous punishment, simply to make him 

by seclusion to deprive him of the commentaton, viih the following ex- 

preaent means, and, by habits of in- ceptions : Lord Auckland (Mr. Eden), 

dnstiy and temperance, of any future in his Principlea of Penal Law, chapter 

desire, to repeat the offence. ii., maintains the absolute theory. Mr. 

" Secondly, on tbe rest of the com- Bentham, as will be seen, substanddly 

muaity, bo as to deter them, by tbe takes the same view, Mr. Lorimer, in 

example, from a like contravention of his Institutes, page 346, rejects the re- 

the laws." formatory theory as inadequate and . 

By Dr. Paley, in his Moral Pbilos- delusive. Mr. Austin and Sir W. 

ophy, we are told thai " the end of Hamilton fallow the modified scheme 

punishment is twofold, — amendment of Kant, to he presently noticed, 

and example." The same view u i 1 Wh. k St. Med. Jur. 147, 185, 

adopted by the great body of £nglialL 188. 
10 
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CHAP. I.] BASIS OF CRIMINAL JURISPRUDENCE. [§ 10. 

an example to others, not only is open to the objections already 
noticed as applying to tlie terroristic scheme, but exiiibits to the 
comtnunity an example of evil and not of good. But in impos- 
ing a just sentence, it is one of the highest' prerogatives of justice 
so to mould and explain it as to make it the means of the pre- 
vention of future crime, not merely in the offender himself, but 
in the community at lai^. 

II. ABSOLUTE THEORT. 
§ 10. Tlie absolute theory of punishment, on which we must 

therefore fall back, rests on the assumption that crime „ 

, . 1 , . . Th«t pan- 

as crime must be punished ; punttur quia peccatum est. Uhment ia 

But then comes the question, by whom ? The State, reirlbuiivB 
as representing society at large, springs from a moral whii^ref- 
necessity. It is not a matter of choice whether we ^jJJ''Mm- 
will live under government. Some government, some Pj^ ■™ 'i- 
form of civil organization, we must have. And the 
State is not to be guided simply by expediency, or by the merely 
external purposes of society. It has an existence of its own to 
maintain, a conscience of its own to assert, moral principles to 
vindicate. Penal justice, therefore, is a distinctive prerogative 
of the State, to be exercised in the service and in the satisfaction 
of the duty of the State, and rests primarily on the moral right- 
fulness of the punishment inflicted. Penal disciphne undoubt- 
edly is expedient, both for the comrauuity and for the individual 
punished. But the jurisdiction is exercised, not because it is 
expedient, but because it is right.' Another step remains to 
be taken, which is this : Each de facto government is to be 
viewed as representing, for penal purposes, the State by which 
it is sanctioned. The State says, " Crime as crime is to he pun- 
ished, and I constitute each de facto government as my ^ent for 
this purpose," We have an interesting illustration of this tacit 
authorization in the recognition given by the Supreme Court 
of the United States, at the close of the late civil war, to the 
penal sentences of the Confederate courts. Tiiese courts were de 
Jure nullities. Yet, nullities as they were, through their sentences 
thousands of convicted offenders were, when the war closed, 

' In this result, though by different hibited by Berner, Strttfrecht, 1877, 
proceBBesof reasoning, concur Hooker, §17. Inrra, § 13, DOte. 
Ecc. Pol. book l, und Hegel, u ex- 

'11 



ovGoQi^lc 



§ 12.] CHIMES. [BOOK I. 

confined in Soatlieni prisoiiB. To release them, writs of hahea9 
corpui were taken out, and argued before the judges of the Su- 
preme Court of the United States. But the reply to these appli- 
cations was substantially that given above : Society, in its lai^ 
sense, is invested vrith the right to punish crime ; and each de 
faeto government is the agent of society for this purpose. The 
penal sentences of such de facto governments, therefore, vrill not 
be disturbed after they are overthrown. 

§ 11. Relieving ourselves, therefore, of all jure divino ques- 
Crime 4a tions as to the right of particular governments to ex- 
u'pun.'" ecute penal justice, we reduce what is called the abso- 
ithedbj dt lute theory of penal jurisprudence to the following 
arnmcDM. propositions : (1.) Crime as such must he punished by 
society; (2.) Each de facta government must act as the ^ent 
of society for this purpose. Consequently each de facto govern- 
ment is bound to punish crime as crime. And every judge ex- 
ercising penal jurisdiction is bound to do so as the vindicator of 
Right as such. Crime is primarily to be punished because it is 
a violation of moral law, and society is to punish crime because 
society is the divinely appointed vindicator of moral law. 

§ 12. But is the absolute theory, as thus delineated, one which 

is to be nakedly administered ? Are the objects which 

of further have heretofore been specified as relative to be entirely 

be kept in left Out of sight? In reply to this, the following an- 

"'"' swer is to be made i — 

While punishment is based on justice, it must be proportioned 
to guilt. If, however, we resolve guilt into its component ele- 
ments, we find among them some of these very qualities to which 
the relative theories are distinctively applied. Thus, for in< 
stance, all of these theories rest more or less on the danger of 
crime to society ; and punishment, in accordance with these the- 
ories, is to be graduated by the extent of this danger. But if, 
while accepting the absolute theory, we analyze guilt, we find 
that it becomes subjectively more or less heinous in proportion 
to the danger to society with which it is fraught. The guilt of 
drunkenness on the part of a man locked up in his own chamber 
is comparatively slight. If his drunkenness is concealed, while 
he is bis own enemy, and the enemy, it may be, of bis immediate 
family, he is the enemy, perhaps, of few others. But drunkenness 
12 
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CHAP. I.] BASIS OF CBIMINAt JURISPEUDESCE. [§ IS. 

on the part of the engineer of a steamer is a far more flagrant, 
because it is a more dangerous crime. It displays, when delib- 
erate, a heart not only callous to social duty, but recklessly de- 
praved. So, to adopt another illustration, setting fire to a build- 
ing at night, when its inmates are unconscious in their beds, is 
an act exhibiting a guilt far more heinous and desperate than set- 
ting fire to the same building in the day, when, if within doors, 
they will soon discover the fire, and if they do not exttDguish it 
can at least escape. Graduating the punishment, therefore, by 
the guilt involved, a far higher penalty will be imposed in the 
first case than in the second. And so, with regard to the grade 
of homicide, as settled by our American law. Homicides by 
poisoning, and lying in wait, are engendered by a deeper guilt, 
while productive of greater danger, than most other classes of 
homicide ; and hence they are visited with peculiarly condign 
punishment. In fact, with intelligent agents, the guilt of an act 
is proportioned, as a general rule, to its dangerouaneaa, since the 
audacity and profligacy of the oEEender are measured by the ex- 
tent of the mischief he attempts. There ia no necessity, there- 
fore, for resorting to the ground of expediency, as a means of 
grading puniahability, when we can reach the same result by 
adopting the right principle of the adaptation of punishment to 
guilt. 

§ 13. And so with regard to the refoTm theory. The old 
convict, who has been twice oc thrice previously sen- And so the 
tenced, needs severer treatment, and is sentenced to "o"^^, 
longer imprisonment, with the least ameliorations ; and offender. 
this because his guilt is of the deeper dye. On the other hand, 
the boy who is tried for his first offence is committed to a house 
of refuge, surrounded with benignant influences which may tend 
to his reform. In each case the objects aimed at by the re- 
formatory theory are effected ; and yet in each case the punish- 
ment is graduated simply by the offender's guilt. The old con- 
vict is sentenced to a long imprisonment at hard labor, because 
his guilt is great ; but the very greatness of this guilt invokes 
the severity of sentence that would he produced by a just con- 
struction of the reformatory theory, when it was found that all 
milder measures failed. The youthful culprit is sentenced to a 
more lenient punishment, under more generous influences, be- 
18 
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cause his grade of guilt is light, and the very lightRess of this 

grade calls for tbnt mildness of sentence which the reformatory 
system in such case recommends.' 

' See vindications of absolute theor/ ject of the State. It is difficult to 

iD Hartenatein, UrunilbegriSe d. etti. recoacile with thie conception, that 

Wisa. 260-374; Rathe, Christ. Eihik, the State inflicts punishment, not pri- 

iii. 871, 900. Ill our ovn literature marily for the sake of the individual, 

the ablest exposition of this view will but primarily for the sake of justice, 

be found in Presiiiunt Woolsey's Po- But however inconsistent in this re- 

liticat Science, §^ 100 el seq. apect Kant amy be, hia example shows 

According to Kant (see Brncr, ed. that it is posaible for the absolute 

of 1877, g 18), judicial punishment theory of punishment to be held by an 

cannot be employed as a means to ob- adherent of the social contract hy- 

tain a collateral good, but must al- pothesis. 

ways be imposed on and made com- An analysis of Hegel's philosophy 

mensurate to a violation of lair. A of punishability is found in the 9th 

man, so he argues, is not to be treated edilion of Berner's Lehrbuch des 

as a thing, to be sacrificed to the pol- Deutsclicn Strafrechtes, Iieipeic, I87T, 

icy of the State; from this he is pro- a work whii:h is one of the most pop- 

tecled by liis inherent personality. He ular and tlie most authoritative of 

must be justly convicted of a uriiue be- recent German treatises on criminal 

fore the State can punish him for the law, and which adopts as its basis 

public benefit. Penal law is a cate- the Hegeliau philosophy in this rela- 

gorical imperative. Punishment is in- tion, 

flicted, not because it is useful, but Punishment, according to Hegel (so 
because it is deuianded by reason, writes Berner, § 21), is to be regarded 
But he insists that social contract is as an agency to annihilate wrong in 
the basis of punishment; and he for- its effort to annihilate right. Jt is, 
cibly illustrates this by saying that therefore, the negation of a negation. 
even if society, by the consent of all This is tantamount to saying that pun- 
its membei's, should be on the point ishment is retribution (Kerif«/fun^). 
of dissolution, a murderer, sentenced But the punitive negation must be 
to death, should first be executed, and so applied as to do no more than can- 
that this would be right. As a rule eel ihe prior criminal negation. The 
he recommends retaliation ; the like punishment muat find its measure io 
is to be punished by the like. This, the crime. As the 'right that has been 
however, is not to Imi literally carried impaired has a. specific scope and qual- 
out, as in the Mosaic system, an eye ity, so the punishment, to be a cor- 
for an eye, a tooth for a tooth. The respondent negation, must on its side 
principle of eijuality is lo be sub- have its quantitative and qualitative 
stantially, not tbrmatly, applied. It limitations. 

has, however, been objocied to Kant's The identity of crime and punish- 

tbeory tliat it is inconsistent with it- ment, hoirever, wliich is thus required, 

self. In his viev law is the emana- does not consistin a specific similarity, 

tion of the united will of the people. It is not requisite that thecrime should 

following in this the social contract be retaliated on the criminal. All that 

theory of Uousjcau. The security of is asked is that the evil of the punish- 

individualtf is, by ibis view, the ob- ment should be proportioned in value 
14 
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CHAP. I.] BASIS OF CRIMINAL JDBISPBUDENCE. [§ 18. 

(naeh dem Wtrthe) to the evil o£ the is convicted, a punishment dispropor- 

crime. tioned to his offence. At the same 

It is not the miBuon of philoiophy, time, in the applioatioii of such pun- 

10 continues Hegel, to estsbliEb a val- iehment, reform and example are to 

aation of punishment ao aa to appor- be kept incidentRlly in view. Con- 

tion it ilulj' to each particular crime, viction and sentence are to be accord- 

Phi1osoph]r deals wiih the principle, ing; to justice; but prison discipline is 

and leaves the application to the prac- to be so applied as to make the pun- 

tical reason. All that philosophy can bhment conduce as far as possible to 

do is to assign a qualitative and quan- the moral education of bodi criminal 

titative certainly to an impaired right, and community, 

to which its punishment is to corre- The general question of the limits 

spond. Hegel, Rechtsphilosophie, of punishment will be found discussed 

390 et uq. by Plato, in Gorgias (ed. Bipont. 4, 

Hegel's views may in this respect pp. 49, 67; and in de legg. (lib. 9, 10, 

be criticised as apeculntlva, but it 11); and by Aristotle, Etliics, book 

must be remembered that they have 6, chap. 8. 

been accepted and elaborated ae the Benlham, in his treatise on punish- 

basis of penal law by some of the most meats, advocates the absolute theory, 

practical of contemporary jurists. Bis- subject to lbs following qualifica- 

marck is no idealist, yet we find Bis- tions : — 

maruk, in a speech ib the Prussian (I.) The evil of the punishment 

Herrenhous, in 1872, adopting the must exceed the advantage of the 

Hegelian theory of punishment, and offence : 

illustrating it by the famous maxim (2.) The severity must be increased 

which Meyer has taken as the motto as ihe certainty ia diminished: 

of his late valuable treatise on crim- (3.) The greater the offence, the 

inallaw; "Laws are like medicines: more severe maybe the punishment 

they are usually nothing more than adopted for the chance of ita preven- 

the healing of one diseaiie by another tion : 

disease less, and more transient, than (4.) Fanishmenis may bevaried with 
' the first." Certainly HegetlBuisni, in the sensibility of the offender: 
adopting and sustaining philosopbi- (5.) " Beal"punisbiuents should be 
cally the theory of a just retribution "apparent" for the sake of example: 
as the sole primary basis of punish- (6.) Hie power of further injuring 
ment, exhibits a healthy contrast to sbonld be taken away or reduced: 
the sen ti men tali sm of humanitarian (7.) Recompense to the injured party 
philosophers who ignore the moral and should be kept in view. See sum- 
retributive element in punishment, mary in Montague on Punishment, i, 
making its primary object to be the 211 etMtq. 

reform of the alleged criminal, and ex- Meyer, in bis Lehrbuch des Deut- 

ample to the community. To such schen Strafrechtes Erlangen, ISTS, 

theorists the final answer is, that un- sums up the controversy noticed in 

til a man is proved to t>e guilty of a the t«xt substantially as follows: — 

crime we have no right either forcibly The question who is to be punished 

to reform him or to punish him aa an depends upon the question as to Ihe 

example to others ; and that neither object of the State in punishing. We 

reformation nor example will be pro- must start with the view, now univer- 

oted by assigning to him, after be sally accepted, that the exclusive ob- 
15 
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i«ct of die exiat«nce oC the State is not objects are readied (Mlttermaier) ; or 

the benefit or the happineas of the that these practical objects should be 

indiriduaL The State ia bound not subserved within the range which 

oierel]r to protect its subjects, but to justice leaves open (Berner). Most 

dispeose jostice ; and it is the peculiar of these compromise theories, however, 

merit of the advocates of the absoiute hibor under tbe difficulty that they 

theory of punishment that they have treat " jusdce " as if it were an im- 

taken boldly the position that punish- movable factor, when, in fact, it must 

ment is to be Indicted, not because vary with the cireumstances. Meyer 

it is expedient, but because the dig- adopts substantially the views of Heflf- 

nity and honor of the State require ter, who (Lehrbuch, 6th Auf. § 1D9) 

that certain acts should not be toler- says that " punishment, in its absolute 

ated. It would be a mistake, however, nature, as the destruction of the wrong 

not to consider the <^ject3 of punish- of the guilty agent, is not a means for 

nient. These objects should i>e kept the reaching of other objects, but is 

in mind, first, becanse the dignity and itself the object, and has in itself the 

honor of the State are themselves ab- character of a cure Funiabment ■ 

jeeu; and secondly, because the legis- is therefore a sa^sfaotion which the/ 

kktor, in graduating punishments, is State demands from those who have 

bound to utilize their practical opera- been guilty of an injury to the Ordei 

tions. These operations may be classed of society, the object being the restora-j 

as : (1.) the hindering of other crimes tion and maintenance of that order. ' 
by theoffender; (2.) thepreventionof According to President Woolsey, 

Others by the example of punishment; the retribution theory which he vindi- 

(3.) the restoration of an unpaired cates " assumes that moral evil has 

public sense of rigbt; and (4.) there- been committed by disobedience to 

form, when possible, of the offender, rightful commands; that according toi 

It is the merit of the relative theories a propriety which commends itself to I 

that they press these objects upon our our moral nature it is fit and right j 

attention. It is, however, a great that evil, physical or mental, suffering, ' 

error to make the essence of punish- or ebame should be incurred by the ( 

ment to consist in these objects, singly wrong-doer, and that in all forms of 

•r collectively; and hence we are to government over moral beings there 

regard }Frevention,)ReBtoration,^ Ei- ought to be a power to decide how 

/ample, and'^Reform as not essential much evil ought to follow special kinds 

Jbui only incidental objects of punish- and instances of transgression 

ment. This is the stand-point of later Its province (that of the State) is con- 
criminal jurists. Among these there fined to such actions as do barm tOi 
is scarcely one who adopts any of the State, or to interests which the' 

the relative theories, while but few State exists to protect ItsobjectJ 

take the absolute theory, pure and inpunishingiBnot,inthefirstinstance, 
I simple; the great majority uniting the to punish for the sake of punishing, 
relative with the absolute theories, because so much wrong demands so 
holding that by a "just" punishment much physical aufTering; but to pun- 
all the practical objects emphasized by ish — punishment being in the circnm- 
the relative theory will be subserved stances otherwise right — not directly 
(Abegg);or that the punishment prac- for the ends of God's moral govern- 
tically necessary is that which is ment, but for ends lying within and 
"Just'* (Merkel, Bar); or that "jus- far within that spbere." Woolsey's 
tice" is satisfied when these practical Political Science, g 107. 
16 
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CHAPTER II. 



DEFINITION AND ANALYSIS OF CRIME. 



Crime ia an act made indictable bj law, }I4. 

Immonlitf and indlctabilitj not convert- 
ible, iUa. 

DiitinctioD balweeo publio and privite 
wionRS, } IB. 

English commoD law Id [one ia the TlDited 
States, ilia. , 

Want a[ Eagtiah eanmoa lair aalhoilliai 
does not preclude offence from being in- 
dictable at common law in the United 
States, { 16. 

Diatorbancea of the public peace indictable 
at common law, { IT, 

So of malicious miKhiat, } 18. 

So of public acandal and indecenry, { IB. 

OflenceaezclaiiTelyretigiou* not indictable, 
S90. 

CHIencea at common law are treanoni, fel- 
oniea, and misdemeanorB, { 21. 

Felonies are crime* lubject to forfeiture, 



t be disUngoislwl from 



Police oSaneea t 
criminal, iiSa. 

An act, when prohibited bj atatute, ii i^^• 
diclable, thou|^ indictment is not give* 
by .tatuie, f M. 

Statutory pnTiaioni to be atrictly followed, 
§28. 

New statutory psnaltiei an ennulatlve with 
common law, { 9a. 

An offence may be diviiible (1.) by di»- 
cbarging aggravating incidcnia, (3.) by 
diveniiy as to time, (3.) by diversity ai 
la place, (1,) by diveraity aetoobjecta, (5.) 
by diversity as to aspects, and (S.) by di- 
versity aa to actors, { 2T. 

Penal statute* to be constrned favorably to 
accused, { 38. 

Retrospective statute inoperative, f S9. 

And ao as to Kc poU facta acts imposing 
severer penalty, { 30. 

Bui procedure may b« tetnwpectively 
changed, { SI. 

State may nliev* from punishability bj 
limitation or pardon, { 31 a. 



§ 14. An offence which may be the subjeot of criminal proced- 
ure has been defined to be an act committed or omit- ctim» i« 
ted in violation of public law, either forbidding or com- "S"^', 
manding it.^ This definition, however, though adequate *■? ■'*■ 



> "Acrimeormudemeanor (delict) 
is itn act committed or omitted, in tio- 
lation of a public taw, either forbid- 
ding or comuaoding it." Stephen'! 
Com. iv. 89, note, adopted in Numith's 
luttitutea, 63. 

A crime ia " an act of diaobedieoce 
to a law forbiddeit noder pain of pan- 
Stepb. Or. Law, I, adopt- 
n Harris Cr. L. 1. 
A crime may be proTisionallj de- 



fined to be < an act which the State 
abtolately prohibit*, or a forbearance 
from an act which the State absolutely 
commands to be done, the State mak- 
ing use of *ach a Icind and meaanre 
of punishment aa may seem needed 
to reader auch prohibition or command 
effectual.* " Amos od Jurisprudenc* 
(London, 1872), 286. 

" To the question what is a ' crim- 
inal act 1 ' the answer most genes'- 
17 
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in those Btates in which there is no common law, fails in states in 
which there is recognized, as will presently be seen, a common 
law, which determines, from the reason of the thing, that a par- 
ticular act ia an indictable offence. In such states the definition 
before us is a petitio prindpii, it being equivalent to saying, that 
an act is a crime because it is forbidden by law, and that it is for- 
bidden by law because it is a crime. When we seek, however, 
for a test to determine, in states where the common law obtains, 
whether a particular offence, as to which tliere is no statute, or 
no prior ruling specifically applicable, is indictable, then we must 
go further than the definition above given, and hold that at com- 
mon law a wrong which public policy requires to be prosecuted by 
the State is an indictable offence. The wrong, however, must be 
one which violates the general sanctions of the law, although there 
be no statute, and no prior specific judicial decision, by which it 
is prohibited.' 

ally applicable seeinB to be, — a crim- society by any given act." That " of- 
Inal act is one which in Bome way or fencee," hovever, is not convertible 
other aubjecta the actor tc punish- with " injuriea done to society " ia 
ment." Broom's Phil, of Law, § 162. plain, since there are many "injuries" 
To thia is added (§ 164) that a "crime done to aociety which are not "of- 
is constituted by an overt act done fences, " ao far, at least, aa to be sub- 
with a guilty intent, or iocludes a ject to indictment 
guilty miod, knowledge, or poSBeuion, > Infra, § 29. In Stepb. Cr. Dig. 
affecting or prejudicing the public." art. 180, we have the following : — 
Tbisia tlcfectiie in not including of- " Acta deemed tQ be injurious to 
fences which are criminal from want the public have, in some instances, 
of intent, L e. from negligent omission been held to be miidemeanora, be- 
to perform a duty. cause it appeared to the court before 

" As law is the necessary form in which the/ were tried that ihere was 

which right ia embodied, crime, not an analogy between such acta and 

indeed in its eaaence, but in ita form, other acta which bad been beld to be 

preBoppoaea law, and must, therefore, misdemeanors, although auch first-men- 

b« called an unlawful act." Halscb- tioned acts were not forbidden by any 

ner, System, i, p. 19. express law, and although no prece- 

Idr. Livingalon does not attempt a dent exactly applied to them," Sic. 

definition, " All contraventions of To this there is the following note : 

penal law," he tella us, "aredenom- "After quoting tbe judgment of 

inated by the general term, offencea. 'Willes, J. (the colleague of T^ord 

Some dirision waa neceaaary to dis- Mansfield), in Millar v. Taylor, 4 

tingnuh between those of a greater Bnrr. 3312, to the effect that 'jus- 

and others of a leaa degree of guilt, tice, moral fitneaa, and public conven- 

No scale conld be found for this meas- ience, when applied to a new sabject, 

oie M proper aa the injory done to make common law without preoe- 

18 
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CBAP. U.] DEFINITION AND ANALYSIS. [§ 14 a. 

§ 14 a. It has been often said that at common law indicta- 

bilitv and immorality are convertible terms. So far, , 

. i-i- -Til Inimoril- 

bowever, from tnis being tlie case, there are indictable it^ md in- 

acts which are not immoral, and immoral acts which not con- 
are not indictable. Assaults of all kinds are indicta- ^"^ "' 
ble; but all assaults are not necessarily immoral. An assault 
in self-defence is the exercise of a right ; and waiving this, as 
presenting a question of doubtful indictability, there are many 
cases in which a man may be convicted of an assault which is in 
itself not immoral, as when he acts under a mistake of fact ot of 
law. Honest belief, also, as we see elsewhere,^ that an action is 
right, while it purges the action from immorality, does not re- 
lieve it from indictability. The morality of an act depends upon 
its coDscientioueness ; and unless we recognize the rights of the 
individual conscience in this respect, even as against the opinion 
ot the majority, no ethical system could be constructed. On the 
other hand, there are numberless immoralities which the State 
does not and cannot undertake to punish. We must, therefore, 

dent,* Pollock, C. B., laid : < I en- ciated vaffuely, and are graduedly re- 
tirely agree with the spirit ot this pas- dueed to precisian by their application 
sage BO far as it regards the repressing toparlicular eircumstaTicei. Somehow, 
what is a public evil, and preventing no one can say precisely how, though 
what would become a public mischief; more or less plausible and instructive 
but I think tliere is a wide difference conjectures upon the subject muy be 
against protecting the community be- made, certain principles came to be 
tweeo a new source of danger and accepted as the law of the land. The 
creating a new right. I think the judges held themselves bound to de- 
common law is quite competent to pro- cide the cases which came before them 
nounce anything to be illegal which according to those principles, and, as 
is manifestly against the public good; new conibinations of circumstances 
but I think the common law cannot threw light on the way in which they 
create new rights,' &c. Jeffreys v. operated, the principles were, in some 
Boosey, 4 H. L. C. 686." cases, more and more fully developed 
" It is Dot till a very late stage in and qualified, and in others evaded or 
its history that law is regarded as a practically set at nought and repealed. 
series of commands issued by the sov- Thus, in order to ascertain what the 
ereign power of the State. Indeed, principle is at any given moment, it is 
even in our own time and country, that necessary to compare together a nura- 
conceptJDD of it is gaining ground ber of decided cases, and to deduce 
very slowly. An earlier, and, to some from them the principle which they es- 
extent, a still prevailing view of it is, tablish." Stephen's Dig. Int. 
that it is more like an art or science, > Infra, g 88. 
tbtjnincipleiofiiAichareal^ril «nun- 
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§ 15.] CBIMES. [BOOK I. 

reject immorality as the condition of indictability, and fall back 
upon the public sense of right and public policy as already 
stated.' If we are required to supply a further test, we might 
say that public policy requires the indictability of acts objec- 
tively immoral, of which punishment by law is the proper retri- 
bution. From this class are to be excluded immoraUties which 
are not of enough consequence to be prosecuted, and immoralities 
which the public welfare requires should remain unprosecuted. 
§ 15. Starting, then, from the principle that crimes at common 
law, apart from statute, are offences which public policy 
between manifestly requires to be prosecuted by the otat«, we 
prints KQay be able to give logical expression to the distinction 
*""**■ between wrongs which can ba redressed only by private 
suit, and wrongs the peipetrators of which may be proceeded 
a^nst by public prosecution. That such a distinction exists in 
practice we have numerous instances. I may have a right to 
have the air about me pure ; but this does not make it an indict- 
able offence for a person to invade this right by infecting my 
land with a drain whose odors reach to no one but myself. I 
may exclude trespassers from my grounds ; I may sue them for 
damages caused by their trespass ; but I cannot, for the mere 
trespass, prosecute them criminally. On the other hand, if the 
drain is such as to affect the community injuriously, or the tres- 
pass be conducted in such a way as to threaten the common 
peace, an indictment lies. The reason for this, if the above defi- 
nition be correct, is that public policy in the first class of cases 
does not require the State to intervene, while in the second class 
of cases it does so require. In other words, in all matters in 
which the peace, order, or liealth of the community is not con- 
cerned, a sound social economy requires that men should settle 
their differences by themselves, just ae a sound social economy 
requires that they should conduct their own business and regu- 
late their own families, provided that in bo doing they do not 
threaten public peace, or disturb public comfort, or create public 
scandal. As to acts, however, threatening public peace, or dis- 

> Me/er, § 4, viule coocurring in icfttea iadictabilitf of acts " welche 
the reasoning of the text, makes the den Bedingungen des Gemeinweseni 
test incompatibility with tbe well-be- and seiner ForteotwicUung wider- 
log of ttke Commonwealth. He pred- aprechen." 
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CHAP, n.] DEFnniiON and analysis. [§ 15. 

tnrbing public comfort, or creating public scandal, it is the duty 
of the Stat« to intervene. We have abundant illustrations of 
this distinction in other departments of social science. It is now 
conceded that business which can be conducted equally well by 
individuals should not be undertaken by the State. Duties 
purely private it is not within the province of the State to en- 
force. A board of health, for instance, may properly forbid un- 
wholeBome food to be sold in a market, but it cannot properly 
forbid an individual from eating food that will probably make 
him sick. The State is only justified in intervening to protect in- 
terests that concern itself directly ; and if wrongs he committed 
strictly private in their character, then these wrongs must be re- 
dressed by private suit. It may be said that a distinction of this 
kind, based on public policy, is one to be laid down, not by the 
courts, but by the legislature.' This is no doubt the case where 
there is a code which undertakes to cover the whole ground, so 
that no offence ie indictable which is not made indictable by the 
code. It is otherwise, however, when offences are to be defined 
by the common law. In the latter case, there is a wide range of 
offences as to which the judges are obliged to apply the test of 
public policy. The banks of a canal, for instance, or the em- 
bankments of a railroad, are wantonly torn down by a marauder. 
The case is one of iirst impression in the courts, as no One has 
heretofore been prosecuted for doing this particular thing. Is 
the offence indictable as malicious mischief ? It certainly would 
not be if the mounds cut down were in an open field, where no- 
body but the owner is affected by the trespass. Tet as it is, in 
consequence of the danger to the public if canals or railroads be 
subject to depredations of this kind, — i. e. on grounds of public 
policy, — such an offence would be held indictable.' I may be 
standing by a river side, to take another illustration, and see a 
man drowning. I do not help him out, though I could readily do 
so ; but as omissions to perform acts of charity cannot be made 
indictable without great disarrangement of industry, I am not 
indictable for this omiaston, immoral as it is. I am indictable, 
however, on the grounds of public policy, if, being chai^d, as a 
pubHc oflScer, with the protection of persons bathing "on the spot, 
> See infra, % 29. ' See infra, gg 1065 et itq. 
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§ 15 a.] CBIMES. [BOOK I. 

or having undertaken specially to protect this particular person, 
I neglect to perform my duty.^ 

§ 15 a. The common law of England was adopted as part of 
English their own common lav by sncli of the American col- 
Uwinforee oaifiS as were of English eettlement, and is opera- 
u ''^d *^^° ^^ ^^ States embracing or peopled from such wA- 
SMiea. onies.^ 

' Infra, § ISO. prirate wroagB, and muiy civil inju- 
SeTeml theorieB have been ex- riei afFect the whole communit)'. See 
preseed id Germany as to the diatinc- S. tr. Paget, 3 F. & F. 29i R. v. Traf- 
tion between civil and criminal wroogi. ford, 1 B. & Ad. 874; Dobbins' Dis- 
Bj StabI a crime assaiU and defies tillery v. U. S. 96 U, S. S95. 
the domiDion and dignity of tbs State Mr. Austin, in his own definition, 
by positive assaults, which aj-e by begs the question. " The difference," 
themselves noder all circumstances he says, " between crimes and civil 
(in thesi) a violation of law; while injuries is not to be sought for in a 
there is no such deliance in civil sopposed difference between thdr ten- 
wrongs, since here we have exclu- dencies, but in the difference between 
nvely to do with acts which are only the modes wherein they are respec- 
nnlawful (in hypotbesi) under the tively pursued, or wherein the sane- 
given relations. By Berner and Kiist- tion is applied in the two caees. An 
lin, representing the Hegelian School, offence which is pursued at the dis- 
we are to include under crimes excin- cretion of the injured party or his 
sively the conscious resistance of the representative is a civil injury. An 
general will by (be individual will ; offence which is pursued by the sov' 
under civil wrongs exclnsively, acts ereign, or by the subordinates of the 
whose perpetrators are unconscious of sovereign, or, as in England, in the 
wrong. By HaUcbner crimes consist name of the sovereign, is a crime.'' 
of absolute wrongs, that is to say, Austin's Jur. ed. 1863, ii. 72; ed. of 
wrongs u ^unst the objective exist- 1869, 1092, adopted in Nasmith's lust, 
ing law; while civil wrongs are merely 63. 

relative, that is to say, wrongs exclu- But why is the one class of cases 

sively directed i^aiast the privileges prosecuted by the individual and the 

of other persons. Geib, ii. 1 75. That other by the State ? Sir H. Maine's 

there is any definable distinction is explanation of the origin of the dis- 

denied by Bekker, Tbeorie, s. 108; tinction is similar to the definition in 

Geib, ii. ITS; Merkel, Abt. L p. 41 ; the text. A crime, be tells ug, in the 

and Binding, Nonnen, s. 1 72 e( seq. original conception of the term, was 

By the latter writer the view in the an act " involving such high issues 

test is assailed elaborately. that the State, instead of leaving its 

Blackstone's distinction, that " civil cognizance to the civil tribunal or the 

injuries are private wrongs and con- religious court, directed a special law 

cern individuals only, while crimes or privilegium against the perpetra- 

are public wrongs and affect the whole tor." Maine's Ancient Law, 1670, 

community," is objected to by Austin 372. 

on the ground that many crimes are * See cases cited infra, §§ 1^ '' "j.; 
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§ 16. Certtun points of difference, howerer, between the penal 
system of England' and that of the United States 

must be kept in mind, in determining how far the want Engiith 

of common law authority in one country is to weigh uwTq° 

upon the courts of the other." There is a grade of ^o'^not 

offences, in the first place comprehending adultery, for- p^kIoiIo 

nication, and lewdness in eeneral, together with those fr»mbemg 

. , , * . , , . , , indicUblB 

misdemeanors connected more particularly with the >i commoo 
conduct of the rites and observances of religion, which in uni'ed' ' 
England is cognizable chiefly in the ecclesiastical court*, ®'"'*^ 
but which with as is in many States punished by indictment 
aa offences at common law. In England, in the second place, 
from the earliest period of judicial history, statutes were from 
time to time passed which defined the limits and determined the 
punishment of almost every offence, as it in its turn attracted 
legislative action. Thus, in the English books, few cases are 
found of malicions mischief at common law ; penalties more sum- 
mary than the common law afforded being provided for the pro- 
tection of each species of property as it became the object of 
investment. No case, for instance, is to he found of an indict- 
ment at common law for malicioua injury done to locks or other 

and «ee State o. Soiling, 8 N. H. 660; Ki have no common law criminal juris- 

Slate f. Brigi;!, 1 Ailcene, 326 ; Com. diction. In Ohio, also, it has been 

t>. Newell, 7 Masa. 315; Com. p. Chap- decided that the criminal side of the 

man, 13 Met. 68; State c. Danforlh, English common law !■ not in force. 

S Conn. 113; iMomia v. EdKertoo, Vanvalkenburg cr. Stale, 11 Ohio, 404; 

19 Wend. 419 ; Kilpatrick v. People, Smiih v. State, 12 Ohio St 466. And 

5 Deoio, 277; Reap. v. Teischer, 1 snch is tlie itatutorjr rule in Indiana; 

DalL S35; Com. r. Eckert, 2 Browne Hackncj v. SUt«, 8 Ind. 494; Marvin 

(FenD.),349; Com. p. Taflor, 5 Binn. v. State, 19 Ind. 181; Jones r. SUle, 

277 ; Henderson's case, 8 Grat. 708 ; 69 Ind. 229; and to a limited extent 

Gnsham v. State, 2 Terger, 589; in other States. See Meyers, es parte. 

Smith IT. People, 25 HI. 17 ; State v. 44 Mo. 279. As to Pennsylvania and 

Hnntley, 3 Ired. 418; SUt« v. Two- Florida, see inFra, § 36. How far the 

good, 7 Iowa, 252 ; State e. PuUe, 12 ecclesiastical or canon law of Chris- 

Minn. 164;Blanchard,es parte,9Nev. tendom is here effective will be con- 

101; Territory v. Ye Wan, 2 Mon- sidered in other sections. In&a, gg 20, 

tana, 478. In Louisiana, the English 1717, 1741. 

common law has been established by ■ Black. Com. 65 w; I Hawk. P. 

statate. State u. Davis. 22 La. An. 77. 0. C. 5, s. 1; 1 East P. C. o. I, s. 1; 

The federal courts, however, as will 1 Russell on Crimes, 46. 
be seen (infra, g 263), have been ruled * Grisham v. State, 3 Yerger, S89. 
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improTementa on navigable riveTs ; because, aa soon as locks 
were introduced into England, and canab built, by the statute 1 
Geo. 2, et. 2, c. 19, each offences vere made felonious, and were 
subject to transportation.' So, though elementary writers agree 
that the destruction of an infant en ventre »a mere is indictable 
at common law,^ no case is to be found in England where such 
is adjudged by the courts, the statute 43 Geo. 3, c 58, making it 
a felony, being enacted at the time when the offence first re- 
quired the action of the public authorities. The want of Eng- 
lish precedents, in such cases, does not show that offences of 
such character were not o^nizable at common law ; it shows 
only that at an early period common law remedies gave way to 
statutes with provisions more specific and penalties more severe. 
Many offences, accordingly, which have been punished ezclu- 
fflvely by statute in England, have been brought, in this coun- 
try, within common law sanction, and have been considered mis* 
demeanors. We cannot infer the uon-indictability of such 
offences at common law because they are indictable in Eng- 
land only under statutes which we have not reenacted. The 
want of English common law authority, in many cases of this 
class, is attributable not to the non-indictability of the offences 
at common law,^ but to the fact that statutes imposing severe 
penalties on the offence, and absorbing by their terms the com- 
mon law, were passed before common law affirmations of the 
indictability of the offences were reported. As said by the Su- 
preme Court of Vermont, in a case adopted afterwards in New 
York, "the English statutes were so ancient, and the punish- 

1 See infra, §§ 1066-7. of criminal action. Thus it ha* been 

* BractoD, L 3, c. 2t; 3 Coke's held indictable unlawfuli; and injuri- 

InBt. SO; 1 HawkiDS, 9i; 1 Veaey, OMsiy to cany a child infected with 

S8; 1 Bu»ell on Crimea, 671. Infra, the Bmall-pox along the public streeti: 

$ Sas. R. V. Tantandillo, 4 M. & Sclw. IS ; 

■ The coraprekenaiveneM of the R. v. Burnett, 4 M. & Selw. 272; to 

common law is illustrated in England show a monster for money; Herring 

hj a series of cases, which, though v. Walrond, 3 Cha. Ca. 110; to pat 

mDch less numerous tbaji those in this combustible materials on board a ship 

conntr/, from the fact that the com- without giving notice of tbe contents; 

mon law remedy has been there so 1 Rnssell on Cr. 298; William t>. East 

much more nearly absorbed by statute, India Com. 9 East, 192, 201; and to 

nevertheless shows that there is no overwork children in a factory. 2 

public wrong which ia not tbe snbjeot Twiss's Life of Eldon, 96. 
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CHAP, n.] DEFISITION AND ANALTSIS. [§ 17. 

ment bo severe, that they were of course resorted to, and the 
common law thus lost sight of, though the statutes were in- 
tended as a mere increase of its penalties." ' 

§ 17. It has been held by us, therefore, in application of the 
reasoning just stated, that whatever, in the first place, is provo- 
cative of public disturbance ; ^ or, in the second place, consists 
of malicious injury to another's property in such a way as to 
provoke violent retaliation;' or, in the tliird place, constitutes 
a public scandal or indecency ; * is indictable in this country, 
although in England the offence is punishable now only by stat- 
Dte, or in the ecclesiastical courts. 

(1.) Acts, therefore, provocative of public disturbance are 
indictable, though there be no English precedent for the Dj^nrb- 

indictment. Hence it has been held indictable to drive f"'^" "' 

the public 
a carriage through a crowded street in such a way as to pf»™ in- 
endanger the lives of the passers-by ; ' to disturb a con- at dmnniiQ 
gregation when at religious worship ; ' to go about armed 
with dangerous and unusual weapons, to the terror of citizens ; ' 
to raise a liberty-pole in the year 1794, as a notorious and riot- 
ous expression of ill-will to the government ; ' to tear down 
forcibly and contemptuously an advertisement, set up by the 
commissioners, of a sale of land for county taxes ; • to agree to 
fight, though no fight tabes place ; " to break into a bouse in the 
day or night time, and disturb its inhabitants ; " to violently 
disturb a town meeting, though the parties engaged were not 
suSBcient in number to amount to riot; i* to publicly kidnap an- 

> Sute V. Bn^gi, 1 Aikens, 2S6; ' Slate v. Huntlef, 3 Indell N. C. 
Loomia v. Edgerton, 19 Wendell, 419; R. 418; though tee, per contra, Simp- 
State I'. Cawood, 2 SUwart, 360. On md d. Slate, 5 Yerger's Teno. R. 356, 
tliia point aee a compreheDtife opln- Peck, J., diEseoting. 
ion of StiBw, C. J., In Com. c. Chap- * Peoiia. v. Morrison, AddiwD'e Fa. 
man, 19 Met. 66. R. 274. See Adams'* Gallatin, 133 et 

* See 5S Isaa-ISGT. $eq. 

* See, on this point, T Law Rep. H. * Penoa. ». Gillegpie, Addiioa's Pa. 
S. 88, 89, and iDfra, g 1066. R. S6T. 

* See infra, ^ UIO tt ttq., 1433, >* SUte e. HitchenB, SHarriDgton'i 
1446, 1468. Del, R. S27. 

* United State» v. Hart, 1 Peters " Com. v. Taylor, B BInnej, S7T; 
C. C. R. 390. See generally infra, S§ HackeU ». Com. 16 Penn. St. 9S. 
1536 ttttij. u Com. n. Hoxej, 16 Maaa. 385. 

* State v. Jaaper, 4 Dev. N. C. B. 
123. Infra, $ 20. 
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other ; ^ and, in short, to do any act which may create a public 
disturbance, provided that euch be the natural consequence of 
the act. 

§ 18. (2.) We have also held that acts of malicions mischief, 
when producing a wanton injury to another's property, 
iicioaimis- SO as to pfovoke violent retaliation, are indictable. 
Thus it has been held indictable to destroy a horse," a 
cow,^ a steer,* or any beast whatever, which may be the prop- 
erty of another;" to be guilty of wanton cruelty to animals in 
I general, when the essential ingredient of malice towards the 
1 ^ner is present,^ or, the offence is a publ ic scandal ; ^ to cast 
the carcase of an animal in a well in daily use ; ^ to maliciously 
poison chickens, or maliciously break windows;* to mischiev- 
ously set fire to a number of barrels of tar ; "* to girdle or other- 
wise maliciously injure trees kept uther for use or ornament, ^^ 
to put cow's itch on a towel ; ^ though it seems not to be so to 
put cantharides in rum ; ^ to discharge a gun with the intention 
of annoying and injuring a sick person in the immediate vicin- 
ity ; '* to break into a room with violence for the same pur- 
pose ; ** to go armed upon the poi-ch of another man's house and 

' Stata i>. Buckman, 8 New Hamp. 



■ SlAte f. lEoIliiiB, e New Hamp- 
ahire R. G50. 

« Resp. V. Teischer, 1 Dallw, 835; 
State V. Council, 1 Tennessee, 305; 
though this case has dncebeeo denied; 
Shell V. SUte, 6 Humph. !83; Taylor 
tr. Stat«, 6 Humph. 285. 

» Com. V. Leach, 1 Mass. 58 ; Peo- 
ple t>. Smith, 5 Cowen, 258. 

* State I-. Scott, 2 Dev. & Bat. 35; 
Wh. Prec. aiS. 

* Loomis V. EdgertoD, 19 Wendell, 
419. See particularly Kilpatrick o. 
People, 6 Denio, 277; Henderwn'a 
case, 8 Gratt. 706 ; though Bee Slate 
tr. Wheeler, 8 Vermont, 344; lilies v. 
Knight, 3 Texas, 312. 

* State V. Briggs, 1 Aikens, 226. 
See, for a general discussion of this 
questioo, 7 Law Rep. N. S. 69, 90. 

' U. S. t>. Logan, 2 Cranch C. C. 

B. 259; U. S. n. Jackson, 4 Cranch 

C. C. R. 48S. 



203. 

* Resp. V. Tdiscber, 1 Dallas, 335. 
The better opinion now is, that, to 
make such an offence indictable, it 
must be done either secretly and in 
the night time; Kilpatrick d. People, 
6 Denio, 277; or in such a way as to 
provoke a breach of peace. State v. 
Fhipps, 10 Iredell, 17. 

'■> State V. SimpBOn, 2 Hawks, 460. 

" Com. V. Eckert, 2 Bnfwne, 249 ; 
Loomis V. Edgerton, 19 Wendell, 419; 
ptr contra. Brown's case, 3 Greenleaf, 
177. 

■* People V, Blake, 1 Wheeler's C. 
C. 490. 

» B. V. Hanson, 2 C. & E. 912; 
R. V. Walkdcn, 1 Cox C. C. 282; R. 
II. Dilworth, 2 M. & Rob. 531. 

" Com. V. Wing. 9 Pick. 1. 

» Com. V. Taylor, 6 Binney, 277. 
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from thence shoot and kill a dog of the owner of the bouse, 
lying in the yard, in the absence of the male members of the 
family, and to the terror and alarm of the females in the house ; ^ 
though it ia not an indictable offence to remove a stone from the 
boundary line between the premises of A. and B. with the intent 
to injure B. ;^ nor to shave and crop the hair from a mare's tail 
in a stable ; ^ nor to frequent a neighbor's house, grossly abuse 
his family, and make their lives uncomfortable.* 

§ 19. (8.) On the same reasoning we have held it indictable 
to do an act which is a great scandal and shock to the 
moral sense of the community.' Under this head it has public 
been held indictable to cast a dead body into a river tad inde- 
without the rites of Christian sepulture i * to be guilty "°"'' 
of eaves-dropping ; ^ to knowingly sell noxious food ; * to sell a 
wife ; * to disinter a dead body without proper authority ; "* to 
give more than a single vot« at an election ; " to be guilty of in- 
dividual ofFeneive drunkenness,^^ or notorious lewdness,'^ though 
on this point the better rule is that, to make the offence indict- 
able, it must be such as to shock and insult, not an individual, 
but the community ; " to indulge publicly in profane swearing ; " 
or in loud and obscene language, so as to draw tt^ether a crowd 
in a thoroughfare ; ^^ though the offence be not laid as a nui- 



* Hendergon'i case, 8 Gratt. 708. 

■ Sui« V. Burrougba, 2 Halsted R. 
42S. See Con. n. Powell, 8 Leigh, T19. 

» State B. Smith, 1 Chevea (S. 
Car.), 1S7; contra, Boyd v. State, '2 
Humph. 39. 

< Com. 0. Edwards, 1 Ashroead, 46. 

* See infra generally, §§ 1410 el »eq. 

■ Kanavao'i case, 1 Greeoleaf, 226. 
Infra, § 1432 a. 

1 State B. Williams, S Tenn. 106 ; 
Com. V. Lovett, 6 P. L. J. 226; Slate 
V. Pennington, 3 Head, 119. See 
Ibid. 331; infra, § 1446. 

' Stale V. Smith, 3 Hawks, 878; 
State c Korton, 2 Iredell, 40; R. o. 
Sharpe, 7 Cox C. C. 214. 

* E. V. Delaval, S Burr. 1434. 

" Com. V. Cooley, 10 Fick. 87; R. 
If. Lynn, 2 T. R. ?33; 3 Leach, AGO. 



Infra, § 1432 a. See R. v. Vann, 2 
Denison C. C. 324; 8 Eng. Law & 
£q. 596; R. r. Sbarpe, 7 Cox C. C. 
214; 40 Eng. Law and Eq. S81. 

" Com. t). SiUbee, 9 Alaas. 417. 
Infra g 1832. 

>■ Smith [>. State, 1 Humph, Tenn. 
R. 396. 

^ State c Moore, 1 Swan Tenn. 
136; Brooks v. State, 2 Yerger,482; 
State V. Rose, 32 Missouri, 660. In- 
fra, S 1456. 

" Infra, g 1446. State v. Waller, 
3 Murphey, 229. 

» Infra, §§ 1442-4 ; State u. Kirby, 
1 Mnrphey, 2S4 ; State v. Ellar, 1 Dev- 
ereux, 267; State u. Graham, 3 Sneed, 
134. 

" Infra, g 1432. State n. Appling, 
2I> Mo. 316. 
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§ 20.] ORIUES. [book I. 

eance;^ and in fine to commit any act which from its nature 
mnst scandalously affect the morab and health of the com- 
munity.' 

§ 20. It has Hometimes been said that Christianity is part of 
the common law of the land,' and from this it has 
cxcliuire- been argued that the State is in some way bound to 
norindic" ponish by indictment offences f^ainst Christianity. 
■ ' Christianity is undoubtedly a part of the common law 

of this country, so far as is involved in the fact that the com- 
mon law of moat of the States of the American Union has in- 
corporated the principles of the canon law in relation to matri- 
mony and to succession. The rules which the English ecclesiasti- 
cal courts adopted in this connection we have in a large measure 
accepted as binding on us ; and in several States we have rec<^- 
nized ae indictable certain offencea, such as adultery and forni- 
cation, which in England can only be prosecuted in the eccle- 
siastical courts.* We have also, adopting the ethical rules of 
Christianity, as distinguished from those of heathendom, made 

I indictable breaches of domestic duty which were not crimiDally 
punishable by the old Roman law. But beyond this we have not 
gone. We make blasphemy of Christianity indicteble ; but this 
is because such blasphemy is productive of a b fgac h of the public 
Reacg , and ngt because it ia an offence against God. We treat 
a disturbance of Christian worship as indictable, when such dis- 
turbance amounts to a private assault or to public disorder ; ' but 
we give the same protection to non-Christian assemblies." And 
in no State does the government interfere to prosecute offences 
consisting of a denial of Christian dt^ma, or a rejection of Chris- 
tian sanctions.^ Nor in any State is Christianity in such sense 

1 Barkers. Com. 19 Peon. St. 412; * State t>. Jasper, 4 Dev. 323; Holt 

Bell V. State, 1 Swan, 42. n. State, 1 Baxter, 192. See iafra, 

3 Com. f. SharpleiiB, 2 Serg. & R. g 1431, and cases there cited. 

91; ReBp. v. Teischer, 1 Ddlas, 335; ■ See infra, § 1696. 

People r. Smith, G Coiren, 256. ' Donahoe v. Richards, 3S Me. 879. 

■ See Vidal v. Girard, 2 How. 127; See ChapmaD «. Gilletl, 2 Connect. 

People r. Rugglea, 8 Johns. R. 290; 40; Li n den m uller d. People, S3 Barb. 

Updegraph V. Com. 11 S. & B. 394; 648;Com. u.Jeaodell,2 Grant (Peno.) 

State t>. Chandler, 3 Harring. S53. 606 ; Com. v. Dupuy, Bright. R. 44 ; 

SeePringle v. Napee, 14 Cauada L. People r. Porter, 2 Parker C. B. 14; 

J. 219. Bloom 0. Richards, S Ohio St. 387; 

* See inEra, £§ 1717, 1741. Board of Education n. Minor, S3 Ohio 
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CHAP. II.] DEFINITION AND ANALYSIS. [§ 20. 

part of the common law that the State can determine what are 
the dogmas of Christianity. That which is part of the common . 
law can be changed by Btatute ; but as the dogmas of Chris- 1 

tianity are beyond the reach of Btatute, we must hold that they | 

are not part ot the common law of the land.' 

St. 211; SUte V. Pepper, 68 N. C. that, though freqnentljr repeated by 

269. See R. ir. Carlile, 3 B. & Aid. Engliih judges, it never had any leg- 

161 ; R. II. Waddington, 1 B. & C. !6; iBlative authorization. Ho tpeakt of 

and see infra, § 1431 ; Story's Miic. it as retting upon the ' usurpation of 

Wfitinga, 4S1 j 2 Life ot Story, 431. the judges alone, without a particle of 

'In an article by Dr. Spear, re- legislative will having ever been called 

printed ia the Albany Law Journal, on or exercised toward ita introduction 

Tol. xiii. p. 366, we have the follow- or confirmation.' He characterizes it 

ing: — Bs 'the most remarkable instance of > 

■* The first judicial declaration that judicial legislation that ha« eTeroo-| 

' Christianity is parcel of the laws of curred in English jurispnideace, or, I 

England ' was made by Sir Matthew perhaps, in any other.' " 
Hale. Lord Mansfield sutisequently Sec also to the same effect as the 

modified the statement by saying that text, Sedgwick's Stat. & ConsL Law, 

/'the essential principles of revealed 14; Cooley's Const. Limitations, 47!. 
religion are part of the common law.' An exhaustive examination of the 

Lord Campbell, in his Lives of Chief authoriUcs by Dr. Anderson will be 

Justices, explains the language as sim- found in 20 Alb. L. J. pp. 265, 285. 

ply meaning that the law will not per- Among the conclusioas reached by 

J mit the essential principles of revealed this able writer may be given the fol- 

/religion to be ridicaled and reviled, lowing; — 
The English commissioners on crimi- " 6. We see that the first introdnc- 

nal law, in their sixth report (1S4I), tioa of the maxim under discussion 

express the opinion that the maxim was due to a misunderstanding of the 

does not ' supply any reason in favor Tear Books, and has never been prao- 

of the rule that arguments may not be tically sanctioned in its natural and 

used against ' Christianity, ' provided literal sense by any English or Ameri- 

jit be not done in such a manner as to can court The common law has never 

I endanger the public peace by exciting furnished the ground for persecution, 

I forabteTtiisiance' Archbishop Whate- but it has always been inflicted by pos- 

ly, in his preface to his Elements of itive statutory enactment. The com- 

Rhetoric, says that he had > never met mou law has taken account of Chris- 

with any one who could explain ' to tianity as a positive system, for the 

him the meaning of the maxim ; yet purpose of pnnisbing blasphemy and 

he did not nnderstand it as imply- malicious ridicule of Christian Soc- 

ing < the illegality of arguing ' against trines and rites. The common law 

the established religion of England, has recognized these as crimes against 

Thomas Jefferson, in an appendix to the State, and not as sins against God. . 

bis Reports of Virginia Cases, says It has regarded them in the light of I 

that the declaration of Sir Matthew moral nuisances against which the be- I 

Hale was not at the time of its utter- lievers in Cbrietianity have a right to I 

ance sustained by any authtoity, and b« protected. ' 

:i9 
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§ 21.] CHIMES. [BOOK L 

§ 21. Offences at common law were divided into three heads : 
Offence* M ^'^'^^'^^i felonies, and misdemeanors. In England, un- 
common der the head of treason were embraced, first, nnder the 
treuaoB, name of high treason, the compassing of the king's 
and mindfr- death, the comforting of the king's enemies, the coun- 
■neanora. terfeiting of the privy seal, the forging of the king's 
coin, and the slaying of the chancellor, or either of the king's 
justices ; and secondly, nnder the name of pettt treason, such 
offences as were imputable in private life to the same principle 
of treachery and disloyalty as urged, in the affairs of State, the 

" 7. The priociplo Qpoa which bliw- natunil!/ to fall into the dftu with 

phemy is punished would oblige a com- those laws which provide for the com- 1 

mon law court to protect the worship muuitj' protection against nuisances, / 

and regard the sentiments of Mahom- whether ph/sical or mural in their nat-/ 

etans or Hindoos, if their forms of ure." 

religioQ were to be widely prevalent The following remarkable clause oc- 

in a community over which it had ju- cura in the treaty with Tripoli, eie* 

risdiction. This protection, of course, cuted b/ the President, and confirmed 

could be given only to the extent that by the Senate of the United States, in 

their rites and worship did not in- 1797: — 

fringe upon the laws of natural mo- ' " As the government of the United 

raltty and justice. States of America ia not in any sense 

>■ 8. Every code of morality is inti- founded on the Christian religion ; as 
mately connected frith the system of it has in itself no character of enmity 
religion from which it springs, and in i^ainst the laws, religion, or tranquil- 
which it finds a sanction. As every lity of Mussulmen; and as the said 
civil code in its formation and growth Slates never liave entered into any 
adopts the moral code of the people war or act of hostility against any 
for which it furnishes rules of govern- Mahometan nation, it is declared by 
ment, so the common law of England the parties that no pretext arising 
and the United States has absorbed, from religious opinions shall ever pn>- 
and is stilt absorbing into itself, the dtice an interruption of the harmony 
moral principles of Christianity, existing between the two countries." 
Hence the Christian system is the Art. xi. treaty with Tripoli of Jan. S, 
moral source of an ujidetermined but 1797, signed by Joel Bariow, consul- 
very large part of our common as well general, on part of the U. S. ; U. S. 
as of our statute law. In this sense Treaties, edition of 187S, p^e 836; 
Christianity has contributed enor- viii. U. S. Statutes at Large (Foreign 
mously to the common law, and also Treaties, Feters's ed.), 155; vL Mar- 
to the Code of Justinian, and the le- ten's Kec. de Traii^s, 298. 
gal systems of all Christendom. In State f. Brookshank, 6 Ired. 73, 

" 9. That portion of the common law it was held that Sabbath breaking is 

which makes blasphemy, Sunday de»- not an offence at common law. But 

ecraiion, the disturbance of religious this can only be good as to such " Sab- j 

assemblies, indictable offences, seems bath breaking " as is not a nuisance. / 
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CHAP. II.] DEFIHITIOK AND ANALYSIS. [§ 22. 

compaBsing the sovereign's death ; comprising the slaying, by a 
wife, of her lord and husband, and by an ecclesiastic of his ordi- 
nary. In this coantry, however, petit treason as a distinct class 
of offences is no longer rec<^ized, the crimes composing it bar- 
ing sunk into a place among the more flagrant homicides ; and 
high treason, under the constitutions both of the Federal Union 
and of the several States, is limited to the levying war against 
the supreme authority, or adbeiing to its enemies, giving them 
aid and comfort. 

§ 22. Felonies, in England, as distinguished from misdemean- 
ors, comprised originally every species of crime which j.g]„„jgj 
occasioned the forfeiture of lands and goods; but though "Qfiuiie 
this distinction, originally based on the supposed hei- ject to lor- 
nousness of the crime, is still nominally recognized, its 
continuance, while conducing to much technical difficulty, is pro- 
ductive of no good, and its abolition is only a question of time.> 

1 "In modera English le^BlatioQ, state priMn; and it it to be bo con- 

Kay affected demarcation of crimes by strucd in this third section. The 

the sort of moral or wcial signiScanco crime intended to be charged in this 

anciently implied in a felony as con- case, being a state prison offence, is a 

trasted wiih a misdemeanor is prac- felony; and the aneient rule was, that 

tically abandoned, though a memory the word ' feloniously ' is necessary in 

of the distinction is preserved in cer- all indictments for felony, whetber 

tain jndicial forma. The tendency of common law or statutory. What would 

all modern legislation is to arrange 'feloniously ' mean in this indictment? 

crimes on no more logical or abstruse Would it inform the defendant that 

principle than that based on either the in England felony was formerly pun- 

graTity of tie punishment with which ished by forfeiture, and generally by 

they are visited, or the dignity and death? An indictment is an accnsa- 

ConsIituiioD of the courts of justice in tion, and not historical instruction, 

which they are investigated." Amos Would it inform him that New Hamp- 

on Jurisprudence (London, 1872), shire punishes bis crime either by 

302. See also Stephen's Cr. L. S6, death or state prison ? That would 

67, 105-110 ; Lyford v. Farrar, 31 N. be a statement of law, deficient in 

H. 314; Shay v. People, S2 N. T. certainty; and an indictment is a sUte- 

S17. ment, not of law, but of fact." State 

" In consequence of the general r. Felch, 96 N. H. 1 ; 6 Reporter, 
statutory departure from the ancient 1878, 689. , 
English gradation of crimes and pun- The Boman law regarded as Deltcta 
ishments, the word ' felony' has, for ptiblica (crimina, or crimina publica) 
some purposes, in this State lost its offences which aSected the public in- 
ancient English sigoificatioD, and ac- terests, and the perpetrators of which 
quired the meaning of a crime pnn- could be prosecnted by the Accusatlo 
ishable by deatb or imprisonment in a publica. Delicta privata, sometimes 
81 
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§ 22.] CBIUES. [BOOK L 

At common law, in addition to the crimes more strictly coming 
under the head of treason, the chief, if not the only felonies, were 
mnrder, manslaughter, arson, bui^lary, robhery, rape, sodomy, 
mayhem, and larceny. By statutes, however, running from the 

Bimpl}' termed Delicia, embraced those iadiciboi imponatur et esequBtar, d)< 

offenceB which could be redressed by cuntnr atrocia. AtrociBsima vero dt- 

civil proceBB on the part of the per- cualur, pro qiiibus lex, vel statutum 

■onB aggrieved. Delicta ordinaris or impontt poenam graviorem, quam Bim> 

legitima were crimes I pec) Red and de- plicia mor^s in ipso genere mortis: 

nonnced by statute. Delicta extraor- puta, quia tuU pro talibus delictii reoa 

dinaria nere those which were made insui culeo, vel igne comburi, veL in 

penal by common law, or custom frusta Bciodi, vel rotae inferri, aut 

(moribuB), and which were ptmishable trahi ad caudam equi, Tel huiusmodi. 

at the discretion of the judge. A. Carpzov qn. 102, n. 6S. y. I>ehcta 

further distinction was made between excepta, non cxcepta. Farinacius qn. 

the Pelicta communia and the Delicta 18, n. 60. Excepta dicnntur crimiua, 

propria; the former were crimes which quae sub geoerali legis dispositions 

werebreachesof universal duties; the dod eontiuentur : puta haeresis cri- 

latter were crimes which were breaches men, laeaae maiestatis, talsae mono- 

of special or official duties. tae, simoniae, fraudatae aononae, frau- 

"Die canoD law classified crimes ao- dati census, dilapidation is, famoei 

cording to the forum by which they furis, sacriiegii, maleficii cet Non 

were to be tried ; a crime tieiog io this excepta autem sunt ilia, quae veniuut 

view either Delictum ecclesiaeticnm, in generali dispositione legis. By the 

Delictum saecniare, or Delictum mix- French Code : Art. 1 . . . . L'iofrac- 

tnm sen mixii fori. tiou que le« lois punissent de peines 

Geib (Lehrbuch, § 89) gives tlie correctionuelles est nu ddliL L'infrae- 

EoUowing : a. Delicta Dominata, in- tion que les loia punissent d'une peine 

Dominata. Clarus g de malefic, n. 8. afflictive ou infamante est un crime. 

Delicta nominata sunt, quae a lege Meyer, Ssprit, &c., 459, writes : — 

habent particulare nomen iuris, nt est Tout ce qui peut fitre attribu^ It un 

furtum, adulterium cet. . ■, . . Delic- instant d'dgarement, § k la passion, k 

ta vero ianominata sunt, quae non ba- une fausse honte, k une faiblesse ou ft 

bent specials nomen iuris, led taotura- une erreur de jennesse, ue peut Atre 

modo facti, ut est verberare, percutere, confondu avec des crimes commis par 

ingredi domum alienam, et similia. cupidit^,aTeccTuaut^ ou Ikcb^et^ 

Deuianus V. 8. Farinacius qu. 18, a. Le genre du crime et les uirconstances 

19, 20. Renazzi Elem. iur. enm. I. de la personne accus^ doivent dutin- 

p. 273. Cremani de iur. crim. I. p. guer la poursuita pour crime ou ddliL 

IDS. fi. Delicta levia, atrocia, atrocis- £n g^n^ral, la trabison, I'empoisonDe- 

nma. Clarus j de male6c. n. 9. In hoc ment. I'iuceodie, I'aesassinat, le rapt, 

noD tradituradoctoribuBcertaregula. le viol, la bigamie, le brigandage, le 

.... Ego autem dico, quod omnia vol, le faux, I'escroquerie, sout des 

delicta, pro quibus a l^e, vel statuto crimes, et doivnnt Stre ponrsuivis 

imponitur simpliciter poena mortis comme tels: les crimes d'etat, I'homi- 

naturalis, vel civilis, si triremium per- cide non pr^m^dit^, le duel, Tinfanti- 

petoo, et talis poena est in uiu, ut a cide, les rixes, sont des d^litt. 
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CHAP. II.] DEFINITIOK AND ANALYSIS. [§ 23 a. 

earliest period, new felonies were, from time to time, created ; 
till finally, not only almost every heinous offence against person 
or property was included within the class, but it was held, that 
whenever judgment of life or member was affixed by Btatnte, the 
offence to which it was attached became felonious by implication, 
though the word felony was not used in the statute. In this 
country, until recently, the common law classification obtained j 
the principal felonies being received as they originally ex- 
isted, and their number increased as the exigencies of society 
prompted.' In several of the States, however, all offences sub- 
ject to death or imprisonment are now made felonies; all others 
are misdemeanors. In some States the distinction is abolished 
absolutely. In most of the others it exists only so far as to 
make it requisite, in indictments for felonies, to use the term 
"feloniously." As there are now few jurisdictions in which 
"feloniously" cannot be rejected as surplusage,' it follows that 
in such jurisdictions the term feloniously can be used in all cases, 
to be discharged when not necessary to the description of the 
offence. 

§ 23. Misdemeanors comprise at common law all offences 
lower than felonies, which may be the subject of in- j^. 
dictment. They are divided into two classes : first, ni«»non 
such as are mala in »e, or penal at common law ; and aS<^iices 
secondly, such as are mala proAibUa, or penal by feiauiei. 
statute. 

§ 23 a. In all jurisprudences a distinction more or less marked 
has been made between police wrongs a^d criminal 
wrongs. The distinction is made to rest sometimes on feni^io" 
the tribunal having jurisdiction of the wrong: wrongs guj^he'd"' 
peculiarly cognizable by police courts being called po- [f<"n =""- 
lice wrongs ; those peculiarly cc^nizable by courts of 
oyer and terminer being called criminal wrongs. This line, 
however, is unsatisfactory, many prosecutions which are emi- 
nently of a police character involving lai^e interests, and hence 

> la Louisiana it has been held that and not lair. State v. Bohfriicht, 12 

a prior ruling of the late Court o[ La. An. 382. 

Errors and Appeals, that the term fel- * See cases given at large in Whart. 

ony was not known to the laws of Crim. Pleading & Prac. g 2U1. 
Louiaiana, was an nnadvised dictum, 

VOL. I. ^3 83 
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S3 a.] CBlHES. [book l 

made subjects of prosecution in our highest courts. For simi 
lar reasons we must reject the distinction that liUlt wrongs are 
police -wrongs, and great wrongs are criminal wrongs ; since 
there are many criminal wrongs (t. g. small larcenies) which 
are little, and many police wrongs (e. g. such as interfere with 
liberty of trade) which are great. Nor can we accept as en- 
tirely adequate the tests sometimes given, that police wrongs 
consist of threatened, and criminal wrongs of consummated inju* 
ries ; or that police wrongs consist exclusively in disturbances of 
order, criminal wrongs in violations of justice. We may more 
properly hold, enlarging the last distinction, that by criminal 
wrongs the existence of the State is assailed ; by police wrongs, 
only the administration of its economical structure ; the first 
attack the fundamental principles of society, the latter only its 
modes of operation. It is true that the two classes melt unde- 
Snably into each other, as is the case with civil and criminal 
wrongs. But that there is a distinction in ethics there can be 
no question, the one case involving, the other not involving, a 
moral taint. Mor can we refuse to admit a distinction in law. 
Accessaries in criminal offences, for instance, are involved in the 
guilt of principals ; not so accessaries in police offences.' It is 
not indictable, for instance, to buy spirituous liquor illegally 
sold ; ^ nor is it indictable to contract to sell such liquor in the 
gross to a person who is to sell it ill^ally at retail.* Nor ia 
it indictable to attempt such offences.* Police offences, we may 
further notice, have, in common with offences of omission, this 
characteristic, — that they are nsiially breaches of affirmative 
and not of negative commands. The police law says, " Yon 
must do a particular thing." The offender, either designedly 
or negligently, omits to do this thing. The offence, also, as we 
have just seen, is usually not against the material and moral 
element in the law, but E^ainst its formal structure. It be- 
comes, therefore, in most police prosecutions, a matter imma- 
terial whether evil consequences flow from the defendant's dis- 
obedience, and whether, if they do, they are imputable to the 
defendant. It may be made an indictable offence, for instance, 

* Infra, g 1629; Com. v. WilUrd, > Pulse v. State, 6 Hamph. 108. 
22 Pick. 476. * Hill v. State, 53 Ga. 120. 

* Ibid. . 
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CHAP, n.] DEFINITION AND ANALYSIS. [§ 24. 

for a man to permit ice to accumulate before hia front door on a 
city street. If so, it is of no consequence whetlier an injury oc- 
curred thereby to individuals traversing the street, or whether 
the offender was cognizant of the violation of law. The same 
remarks are applied by a recent leading German jurist' to a se- 
ries of acts made penal by the German Code, such as the posses- 
sion of unstamped and unverified scales and measures ; and the 
storing of explosive compounds in places forbidden by law. Our 
own prosecutions of persons concerned ia selling intoxicating 
liquors may be placed in the same category. We do not inquire 
whether any person was injured by the sale or exposure of the 
liquor. We do not inquire whether the person charged knew 
that the liquor was intoxicating. These questions are irrelevant. 
Certain acts are dangerous to the community, and these acta are 
unconditionally and absolutely forbidden, ae the best way of pre- 
venting their deleterious results. Hence, in such cases we have 
simply to determine whether the acts in question conflict with the 
letter of the law.^ We must at the same time remember that 
there are other offences beside those exclusively of a police char- 
acter which are 'indictable, irrespective of the criminal intention 
of the person indicted. It is within the power of the legisla- 
ture to say of particular acts that they are to be prohibited irre- 
spective of the intention of the person by whom they are com- 
mitted." 

§ 24. Misdemeanors which are mala prohibita, and which be- 
come penal by statute, may consist, not only of acts ^Q„t 
made specifically indictable, but of acts enjoijied or for- ^jutrfw 
bidden by statute, though by such statute such omission uatuw i> 
or commission is not made the subject of indictment, though in- 
If a statute prohibit a matter of public grievance, or nof^len 
command a matter of public convenience, all acts or l»y »'«"»"■ 
omissions contrary to the prohibition or command of the statute, 
being misdemeanors at common law, are punishable by indict- 
ment, if the statute specify no other mode of proceeding.* Thus, 

> MerkeliKrimiDaliBtisclie Abhand- the Sabbath is no defence to an ID- 
laogen, i. p. 97. I.eipzig, 136T. dicttnent for Sabb&tli breaking. And 

' See Com. i-. Wolf, 3 S. & R. see infra, § 88. 
48 i Specht V. Com. 8 But, 312, in » See infra, § 68. 
wbicb it waa held that conscientious * 2 Hawk. c. 2i, s. 4; B. o. Davis, 
religious belief that another day wa« Say. 163; and see R. v. Gr^ory, 2 K. 
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wherever a duty is imposed on a public officer, the neglect to 
perform it is a public offence, and as such is indictable.^ So an 
indictment lies against a quasi corporation, for neglecting to do 
what the common good requires ; as when the corporation of a 
city have power to direct the excavating, deepening, or cleansing 
of a basin connected with a river, and neglect to take the neces- 
sary means for that purpose, so that the basin becomes foul and 
st^nant, and a nuisance is created.^ 

Statutory § 25. Wherever a statute creates an offence, and ex- 
Mto'pHn- pi'essly provides a punishment, the statutory provisions 
i^™*fji'° must be followed strictly and expressly, and only the 
foUowed. statutory penalty can be imposed.* 

§ 26. Where a statute attaches a new penalty to that which 
NewBistn- was an offence at common law, either the remedy by 
liS'sra'" statute or that at common law can be pursued. And 
w'iih"™m-' '^ ^^^ statute specify a mode of proceeding different 
moQ i«vf. from that by indictment, then, if the matter were al- 
ready an indictable offence at common law, and the statute in- 
troduced merely a different mode of prosecution and punishment, 
the remedy is cumulative, and the prosecutor has the option of 
proceeding either by indictment at common law, or by the mode 
pointed out by the statute.* Thus, where the charter of a turn- 
pike road provided a particular penalty for not keeping the road 
in repair, negligence in this respect followed by injury was held 
indictable at common law.' 

fcM.478;5 B. & Ad. 556[ R. u.Nott, Hislop, N. T. Ct App. 1879, Infra, 

4 Q. B. 768 ; R. v. Sainabury, 4 T. R. g 30. 

451; R. V. Harris, 4 T. R. 202; State • K. p. Robinson, 2 Burr. 799; B. 

V. Fletther, 5 N. Hamp. 257; Com. v. v. Wigg, 2 Ltl. Rnym. 1163; 2 Sslk. 

Shattuck, i Cush. Hi; People r. Bo- 460; R. w. Dickenson, 1 Saiiod. 135; 

gart, 3 Parker C. R. (N.Y.) 143; Kel- R. ». Balme, 2 Cowp. 648; E. v. Car- 

ler V. State, 11 Md. 525; State v. T^- lile, S fi. & Aid. ICI ; and see 2 Hale, 

Doir, 4 Hawks, 194; State v. Thomp- 191; 1 Saund. 195, n. (4); Slate v. 

eon, 2 Strobh. 12. Evans, 7 Gill & J. 290; Moore v. 

> WilsoQ V. Com. 10 Serg. & R. State, 9 Yerger, 353. For other 

878; Gearheart v. Dizon, 1 Ban-, 224. cases see Wbart. Crim. Plead. & Prac. 

« People V. Corporation o£ Albany, §§ 232-281. 

11 Wend. 539. See R. v. Great N. & * Turnpike Road v. People, 16 

E. Railway Co. 9 Q. B. 815; Whart. Wend. 267. 

Crim, Plead. & Prau. §§ 220 el teq. Where a statute prohibits an act 

• R. V. Wright, 1 Burr. 543 ; People which was before lawful, and enforces 

t>. Stevens, 13 Wend. 841; People v. the prohibition with a penalty, and « 
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CHAP. IT.] DEFINITION AND ANALYSIS. [§ 27. 

§ 27. Questions frequently arise whether a particular offence 
is divisible ; in other words, whether it is susceptible .. ^ 
of being divided into two or more offences, each to be ff*.'*',"*!" 

Open to a separate prosecution. The first line of cases diwiiarg- 

of this class we have to notice is where one offence vsiinKin- 
ia contained as a necessary ingredient in another, as *'•'=''"■ 

sncceeilini; etatiite (R. v. Bojall, 2 cedure ii attached to a specific offence 

Burr. 832), or the same ttatule, la by any act of aesembly, the common 

a subsequent subFtantive clause, de- Uw remedy is abrogated, and the in- 

scribea a mode of proceeding for the dictment and s^Dtl^nce mnst pursue 

penalty different from that by in- the act. It was even held, ihnt where 

dictment, ihe proeeeulor may, not- an act of assembly gave a penalty to 

withatanJiag, proceed by indictment tho party injured by the extorsive 

upon the prohibitory clause, as for a and corrupt conduct of a mxgiatrale, 

misdemeanor at common law; or he which penalty was to be recovered ia 

may proceed in Ihe manner pointed a civil suit, the offence ceased to be 

out by the slatule, at his option; 2 indictable at common law. But it 

Hale, 111; R.^. Wright, 1 Burr. 543; seems that the act in question only ap- 

and see R. ». Jonef, 2 Str. 1146; R. plica when a specific method of pro- 

V. Harris, 4 T. R. 202; Whart. Crim. cedure ia directed by act of assembly; 

Plead. & Pracl. §§ 232, 281 ; but if for when a new penalty Ib attached 

the manner of proceeding for the pen- to a common law offence, then the in- 

alty be contained in the uame clause dictment may sllll be at common law, 

which prohibits the act, the mode of though in case of conviction no olber 

proceeding given by the statute must than the statutory punishment can be 

be pursued and no other ; for the ex- inflicted. Thus, when an act of assem- 

press mention of any other mode of biy provided a new punishment for 

proceeding impliedly excludes that ot murder, it was held, that though by 

indictment. K. v. Robinson, 2 Burr, so doing the Act of 21st ot March, 

799 ; R. D. Buck, 2 Str. 679. 1S06, prevented any other than the 

In Pennsylvania it Is provided that itatutory punishment from being im- 

"in all cases where a remedy is pro- posed, yet the indictment would still 

vided, or a duty enjoined, or any- lie at common law, and that it was not 

thing directed to be done by any act necessary for it Us conclude contrary 

or acts of assembly of this common- to the act. Com. v. Evany, 13 Serg. 

wealth, the directions of the said acts & Rawle, 426. The statutes, also, 

shall be strictly pursued, and DO pen- against obstructing navigable rivers; 

alty shall be inflicted, or anything While f. Com. 6 Binney, 179; and es- 

done agreeably to the provisions of tablishing a board of health, armed 

the common law, in such cases, further with plenar}' powers, to protect the 

than shall be necessary for carrying health of the city of Philadelphia ; 

such act or acts Into effect" Act of Com. n. Church, 1 Barr, 105; leave 

21st of March, 180S, sect. xiii. ; i unimpaired the remedy of the com- 

Smilh's Laws, 332 ; Whart. Crim. mon law for such nuisances. Com. c. 

Plead. & Pract § 282. It has been Van Sickle, Brightly R. 69 ; Whart. 

held by the courts, in conformity with Crim. Plead. & Prac. § 232. 
this act, that wherever ft mode of pro- 
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§ 27.] OBWES. [book I. 

assault in assault and battery, and manslaughter in murder. 
Several of such concentric layers may successively exist. Thus 
we may take the case of an assault, enyeloped by a battery, 
and this by manslaughter, and this by murder. Add the blow 
to the assault, and it becomes assault and battery. Add a kill- 
ing to the assault and battery, and it becomes manslaughter. 
Add malice aforethought to manslaughter, and it becomes mur- 
der. Or, to take the converse, strip from murder the malice 
aforethought, and it becomes manslaughter. Strip from man- 
slaughter the death of the party assaulted, and the offence be- 
comes assault and battery. Negative the battery, and the case 
is one of assault. Now this negativing of successive aggrava- 
tions is a function open to juries in all cases where there is 
presented to them one offence in which another is enclosed. 
The jury may acquit of murder and convict of manslaughter; 
or, as the practice is, convict of manslaughter, which operates 
as an acquittal of murder.^ Or the jury, on the same prose- 
cution, may convict of the assault, and thereby acquit of the 
manslaughter and the murder. No question has ever been made 
as to this right on the part of the jury ; ^ and it is settled by 
a great preponderance of authority that a conviction of the 
minor offence, on an indictment which would have sustained a 
conviction of the major, is an acquittal of the major.^ It has, 
however, been much contested whether the State, by dropping 
the major offence, when such offence is a felony, can prosecute 
for the minor offence. At common law it has frequently been 
held, if on trial a misdemeanor (e. g. assault) turns out to be a 
felony {e. g. murder), then, on the ground that the misdemeanor 
is extinguished by being merged in the felony, the defendant 
must be acquitted of the felony.* A more rational doctrine, 
however, has been established by statutes, and in some jurisdic- 

' See Wbart. on Ciim. Pleading & § 858 ; that onder feloDious assault 

Frac. S 4Sa. there can be a conviction of ascault, 

■ That OQ an iadictmeat for mur- aee infra, §§ 576, 641 a ; that under 

der there can be a conviction of man- adultery there can be a convictioD of 

Blau);h(er, see infra, g 943; that under fornication, eee infra, g 1 737. 

burglary, enclosing larceny, there can * See Whart. on Crim. Plead. & 

be a conviction of larceny, aee infra, Prac. § 464. 

5 S19 ; that under robbe^ there can * Ibid. 
D of larceny, lee infra, 

S8 
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CHAP. U.] DEnNITION AND AKALTSIS. [§ 27. 

tions by common law, to the effect that the State may in sach 
cases waive the felony, and prosecute only for the constituent 
misdemeanor.^ 

No matter bow long a time an offence may take in its perpe- 
tration, it continues but one offence. An explosive 
package, for instance, may be sent from Maine to Cal- venUy w 
ifomia, and may take weeks in the transit, but the ""■ 
transmission is a single act. Difficult questions, indeed, may 
arise, to be hereafter noticed,^ when gas or liquor is tapped by a 
pipe through which there is a continuous passage for days. But 
whatever may be the conclusion as to such cases, it is settled that 
nuisances, when distinct impulses are given at distinct successive 
times, may be the object of successive prosecutions.' The dis- 
tinction is this : when the impulse is single, but one indictment 
lies, no matter how long the action may continue. If successive 
impulses are separately given, even though all unite in swelling 
a common stream of action, separate indictmonts lie. 

An offence which is continued through a series of (SO.Bydi- 
= vemty u 

jurisdictions may be prosecuted in any one of them,* topUce. 

An offence, also, is capable of division by being directed to a 
plurality of objects. It has been said, indeed, that to 
strike A. and B. at one blow is but one offence.^ But venii;' u 
though this may be sustained in cases in which there " '^ 
was no intention to strike more than one blow, it is otherwise 
when two homicides, of distinct grades, are consummated by one 
act, or when there is an intention to kill two persons.^ And so 

> Iq Wfaort. Crim. Plead. & Pr. the ceeiivelj, g 471 ; bo in liquor cases^ 

topic ID the text is discaesed under § 472 ; aeverance of identity by place, 

the Mowing heads: When ooe un- §473; severance of identity by time, 

lawful act operatea on separate ob- §474; but continuona maintenance of 

jects, conviction as to one object does Duisances can be successively intlicted, 

not extinguish prosecution aa to the §475; conviction of assault no bar 

other; «. g. when two persona are si- (after death of assaulted party) to in- 

multaneously killed, § 468; otherwise dictment for murder, § 476. 
as to two batteries at one blow, g 469; ■ Wbart. Crim. Fl. Sc Pr. § 474. 
so when several articles are aimultane- * Ibid. § 475. 

ously stolen, § 470; when one act has * Ibid. §473; and see, as to conflict- 
two or more indictable aspects, if the ing jurisdictions, infra, §§ 287-291. 
defendant could have been convicted > Wbart. on Crim. Plead. & Prac- 
of either under the first indictment, § 489. 
ha cannot be convicted of tbe two sue- * Ibid. 5$ 2S4, 468. 
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§ 28.] CRIMES. [book I. 

the Btealing simultaneously^ of the goods of two persons is divia- 
ible.i 

An ofiEence may have several aspects : e. g. it may be a lar- 

ceny, or it may be an official embezzlement. If an 
vcrsityaa ofEence of this class can be described in its several 
' phases in one indictment, then, as a rule, it is not 
divisible ; if it cannot be so described, then it may be in- 
dicted in either aspect. There are cases, hov?ever, to be else- 
where discussed,^ in which the State, by selecting one of these 
aspects to piosecnte, is precluded from afterwards prosecuting 
the other. 

An offence, in the last place, may have several actors, who 

may be jointly indicted, but aa to whom verdict and 
venityof judgment are to be several.* Any one of these, as a 

rule, may be acquitted or convicted independently of 
the others ; though, in cases of conspiracy and riot, one party 
alone cannot be convicted unless, in conspiracy, there is at least 
one co-conspirator, to unite in constituting the offence, or, in 
riot, at least two co-rioters.* 

§ 28. The proposition that penal statutes are to be strictly 
p J construed is to be applied not to the merely remedial, 

ntes to ba but Only to the restrictive and punitive clauses in penal 
fsvorably statutes. A statute operates to enlarge or to restrain 

liberty : when the former, it is to be largely construed ; 
when the latter, cautiously and reluctantly. This is a maxim of 
the Roman law, which, though foreign to the notion of the old 
English common law, that crime is to be avenged in kind and in 
full measure, was at an early period adopted by English jurists.' 

> Whart. Crim. Plead. & Prac- §§ Bac. Abr. Slat. i. 7, 9 1 Andrews v. 
282, 470. U. S. 2 Story, 202; U. S. ». Rage- 
'Ibid. g471. dale, Hempat. 49T; Com. c. Martin, 

* Ibid. §§306-313. 17 Ma«3. 359; Carpenler v. People, 
« Ibid. §§305, 306-312. 8 Barbour, 603; Warner v. Com. 1 

* L. 42. D. de poen. (48. 19.) Inter- Barr, 154; Sute v. Stephenson, 2 
pretatione legum poenae molliendae Bailey, 334; State i>. Jaeger, 63 Mo. 
sunt potius, quam asperandae. L. 155, 403; BaDdolpb v. State, 9 Texas, 
§ 2. D.de reg.iur. (50. 17.) In poena- 621. 

libuB causig beuignius interpretandum Confra under California Code. Peo- 

eat cap. 49. de reg. iur. in Vl. (5. 13,) pie v. Soto, 49 Cal. S7. And so in 

la poenis benignior eat interpretatio Kentucky. Com. v. Davis, 12 Bush, 

facienda. See alxo 1 BL Com. 86, ST; 240. 
40 
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CHAP, n.] DEHKITION AKD ANALYSIS. [§ 29. 

In construing siicb statutes, we are to look for the reasonable 
sense designed by the legislature; and if tliis is clearly ascer- 
tained it must be applied, though a narrower sense is possible.^ 
At the same time, in matters of reasonable doubt, this doubt is 
to tell infavor of liberty and life.^ 

§ 29. A crime can only be regarded as a violation of a law in 
existence at the time of its perpetration.* When a Reirospec- 
punishment is inflicted at common law, then the case u^e^*™, 
is brought within the principle just stated by the as- *"''»'«■ 
sumption that the case obviously falls within a general category 

^ U. S. f. Jones, 3 W. C. C. R. potuit esse eomm, qui le^a compone. 

209 ; U. S. t>, Brevster, 7 Peters, 164 ; bant, ut species crhninum complecte- 

U- S. V. Sta»ts, 8 How. U. 5. 41; rentur . . . . Ftcerunt ergo, uC rerum 

State V. Smith, 32 Me. 369; Com. genera complecteruntur, et sp»;tarent 

V. Houghton, 8 Mass. 107; Com. v. ipGam aequitatem. Mulla ergo inve- 

Whitmareh, 4 Pick. 233; Stone t>. nientur fre<|Ui.'nter, quae legum verbis 

State, SfKncer, 401 ; Hodgman p. Peo- non teneanlur, sed ipsa vi gI potustate 

pie, 4 Ih^nlo, 235; People i-. Mather, teneantur. Idem Ueclam. S50. Nulla 

4 Wend. 229; People v. Hennessey, tantn esse potuit prudenlia maiorum, 

15 Wend. 147; Beam v. Com. 3 S. & ut ad omne genus nequiiiae occurrat. 

R. 207; Com. n. Kinjt, 1 Whart. 448; Ideoque per uuiversum, et per genera 

Stale D. Pearson, 2 Md. 310; Angel singula conscripta sunt iura. Caedes 

i>. Com. 2 Va. Cas. 22B ; Thomas v. videtur EigniGcare sangujnem et fer- 

Com. 2 Leigh, 741; Slate v. Girken, 1 rum. Si quia alio genere homo fuerit 

Ired. 121 ; State ti,Taylor,2 McCord, occisus, ad illam legem rcTertemur : 

483. This qualification is common to si incidcrit in latrooes, aut in aquas 

.all systems ot juris prudence . Thus praecipitaCus, si in aliquam immensam 

the Koman lav: — altitudineni delectus fuerit, eadem 

L. 6, § 1. D. de Terb. signif. (50. lege vindicabitur, qua ille, qui ferro 

16.) Verbum r ex legibua.sic accipien- percussus siL 

dum est, tam es legum sententia quam < U. S. t>. Morris, 14 Pet. 464; IT. 

ex verbis. L. 3. D. de L. Pomp, de S. v. Wiltberger, 5 Wheat. 76 ; U. 8. 

parric. (48. 9.) Sed sciendum est, p. Sheldon, 2 Wheat, llfl; U. S. o. 

lege Pompeia de coosobrino compre- Clayton, 2 Dillon, 219. 

bendi, sed nou ctiam eos pariler com- * Quocies de delicto quaeritur, pla- 

plecti, qui puri proprioreve gradu sunt, cuit, non earn poenam subire quern 

Sed et novercae et sponsae personae debere, quam conditio eiusadmittiteo 

omissae sunt, senU-nlia tamen legis tempore, quo sententia de eo fertur, 

continentur. L. 1. g 13. D. ad SC. sed earn, quam sustineret, si eo tern- 

Turpill. (48. 16.) .... verum huDC, pore esseC seuleniiam passus, quum 

qui hoc ministerio usus est ad man- deliquisset. L. 7. C. de legg. (1. 14.) 

dandam accuaalionem, non ex verbis, L. 65. C. de decur. (10. 31.) Nov. 

sed ex sententia Senatus-consulti pu- 22. c. 1. cap. 2. 13. X. de constitt. 

niri, Papiniauus respondit. Quintilian. (1. 2.) can. S. Can. 32. qu, 4. 
I>eclam.3Sl. Nulla tanta providentia 
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§ 80.] CRIMES. [book I. 

to which the law attaches indictability. It may be said, for 
ioBtance, — " All malicious mbcbief is indictable. This offence 
(although enumerated in no statute, aud never in the concreto 
the subject of prior adjudication) is malicious mischief. There- 
fore this ofiEence is indictable." 

Strike out " malicious mischief " and insert " nuisance," and 
the same conclusion is reached. It is no reply to this reasoning 
that we have, by this process, judge-made law, which is ex poet 
facto^ Supposing the miuor premise be correct, the objection 
just stated could not prevail without being equally destructive 
to most prosecutions for offences prohibited by statute under a 
nomen generalitBimum. In many of our States, for instance, 
neither murder, burglary, nor assault is so described as to leave 
nothing remaining to the court by way of explanation or appli- 
cation. At the same time, if the offence charged is not one 
which by ordinary and natural construction falls within a pro- 
hibited class, it is far better that the criminal should escape, than 
that by a forced and unnatural constructjon the ofTence should 
be held indictable.' 

§ 30. While acts imposing severer penalties cannot be ap- 
plied retrospectively, doubtful questions as to what is a severer 
penalty are to be determined in favor of the accused ; ^ though 

1 Sea Bupra, § 14. Band d. Com. 9 Grat 788; Sute t>. 

* So for as concema statutes, the Hays, 52 Mo. 578. 
rale is rigorously applied, and is for- * "There has been great diTersity 
dfied by the coDstitutlonal provbion of opinioD as to what in this connec- 
that no statute shall have an ex post tion constitutes mitigation. In Texas, 
/aclo operation. And this clause has it has been held not to ' mitigate ' the 
been interpreted as meaning that no punishment where for the death pen- 
person is to be subjected by statute alty was substituted the inSiction of 
dtber to a penalty for an act at the stripes, and this npon the ground 
time of its commiseioD not the ob- of the peculiarly degrading character 
ject of prosecution, or to a penalty for of the latter method of punishment, 
an indictable act higher than was at- Herber v. Sut«, T Tez. 69. On the 
tacfaed to such act at the time of its other hand, in South Carolina, where 
commission. Const. U. S. arL I, §§ the punishment, death, was before 
9, 10 ; 2 Story on Const. § 1345; Coo- final judgment changed to fine, whip- 
ley's Const. Lim. 266 el aeq. ; Com. v. ping, and imprisonment, the new law 
Phillips, 11 Pick. 2S; Com. u. Lewis, was applied in passing sentence. State 
6BinD. 266; Com. v. Beigart, 14 S. u. Williams, 2 Bich. 418. In Indiana, 
& B. 216; Myers v. Com. 2 Watts & the law in force punished perjury by 
8. 60; Perry t>. Com. 9 Grat. 632 ; whipping, not exceeding one hundred 
42 
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CHAP, n.] DCFDIITIOK AND ANALYSIS. [§ 30. 

it has been held that changes in a punishment subsequent to 
the commission of an offence have no application to 
such offence.* But this cannot be extended so far as ta icts im- 
to authorize a court to impose the death penalty when verer pen- 
euch penalty has been abolished by the legislature, or *'' 
to assign a Longer imprisonment than the existing law permits.' 

Supposing the last riew to be correct, we may hold th&t where 
the punishments are capable of actual measurement, a milder 
recent statute in force at the time of trial supersedes, so far as 
concerns the penalty, a prior statute under which the offence was 
committed. Should it happen that between a severer statute, 
during whose operation an offence was committed, and a milder 
statute, which was in operation at the time of the trial, a third 
statute was intermediately in force, milder than either, the last 
named statute is not to be taken into consideration, the dominant 

etripee. In a certain case, before trial 29 N. T. 12<; Kuckler v. People, B 

tbe punishment was changed to im- Park. Cr. Rep.2I2), I regardas enun- 

prisoDmeot in the penitentiarj, not ex- ciating tLe better doctrine, since it i> 

ceeding seven yeara ; Strong v. State, easily understood, and the twofold 

1 Blackf. 193 ; and the last act was test which it furoishea readily applied, 

held applicable and not obnoxious to namely ; Ilaa a change been effected 

constitutional objections." Sherwood, In the prescribed punishment? If 

J., State 17. Willis, 66 Mo. 131. there has, and such change has not 

1 " In Hartung v. People, 22 N. Y. been brought about by a mere remis- 

95, Mr. Justice Denio, speaking for sion of some separable portion thereof, 

tbe court, said ; ' It is enough to then the law professing to effect such 

bring the law within the condemnation change must be held, so far as con- 

of the Conetitution that it changes the cems antecedent transactions, consti- 

punishment after the commission of tntionally inapplicable." Sherwood, 

the offence, by substituting for the pr»- J>, ut Mupra. 

scribed penalty a different one. We * See Com. v. Wyman, 12 Cush. 
have no means of saying whether one 237, and cases cited infra; Cooley't 
or the other would be most severe in Const Lim. 267. 
a given case. That would depend In Yeaton e. United States, 5 
upon the disposition and temperament Cranch, 281, it is said : " It has long 
of the convict. The Ugialaltire cannot been settled, on general principles, 
lAtu experimtnl upon the criminal lam. that after the expiration or repeal of 
.... It is enough, in my opinion, a law no penally can be enforced, 
that it changes the punishment in any nor punishment be inflicted, for viola- 
manner, except by dispensing with di- tions of the law committed while it 
risible portions of it.' This line of was in force." S. P., Smith r. State, 
decision, which has become settled 45 Md. 49; Com. v. Cain, 14 Bush, 
law in New York (Shepherd v. Feo- C29. 
pie, 25 N. Y. 406; RaUky t>. People, 
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§ 31.] CRIMES. [BOOK I. 

statute being that which was io force at the time of the trial.^ 
Bat where nfter the commission of an offence a statute is passed 
assigning an increased penalty to second offences of a particular 
type, and then a second offence of such type is committed, the 
increased penalty may be inflicted on the second offence.' 

§ 31. A statute, however, subsequent to an offence, may 
change the mode by which it is to be prosecuted, pro- 
DiBv be re- Tided the punishment attached to the offence is not 
iveijT* the eby increased." The rules of evidence may be in- 
changed. temiediately changed, provided that the effect is not to 
make that an offence which was not before the passage of the 

' Van de Poll, Dissert pp. 23-8 ; abrog^e, tout en le faisant jouir du 

Geib, ii. p. 46. maximum abniss^ de la loi nouvelle. 

* RoBB,in re, aPiL-k. 165;GutieiTeE, Un pareil sjstfeme ne pourrait 6lre 

ex parte, 45 Cal. 429. The question admis Tout ce que le pr^vena 

may be Bj^ltated whetbcr a new Btat- peut r^clamer, u'est rapplicaiion de 

ute indicting a punishment only in la loi la plus douce. Alter au-delil et 

some respects milder than that under ddpoulller les deux legislations de leurs 

wLich the olfenue wns committed (as dispositions les plus s^v^rea pour eu 

where the maximum of punishment is composer une loi mixte pour lui aeul, 

loner than under the old law, hut the ce serait ahsurde, puis-qu'il n'a aucun 

minimum is hlgiier) repeals, as to the droit quelconque k un tcl privilege : 

offence, the old statute. The answer et comment qualiRerceltecombinaiEOQ 

has been given that the earlier statute strange de deux lots p^nalesV cette 

is, in such case, to be excluiively ap- pi5naliie formde du maximum de Tuue 

plied, as otiierwise the judge would et du minimum de I'autre, cutle dis- 

be left to pick out of two statutes the position qui n'appartiendrait k aucune 

parts he duenjed applicable, and vir- legislation, qui serait en dehors d« 

tually toframe anewlaw. See Turner tone les syst&mes? " 
V. Stale, 40 Ala. 2t. On the other hand, we have high 

In Chauveau Adolphe et Faustin autboritj to the effect that the severer 
H^lie Th^orio du Code pdnal, i. p. 44, portions of the old statute only are to 
igq., we have the following : " Une be considered (as to an offence com- 
question assez delicate a surgi depuis mitled under that statute) as repealed 
la m6me ^poque. 11 s'agissait de sa- by the Inter statute, leaving the rela- 
Toir si, lorsque depuis la perpetration tively milder conditions of the old 
d'un delit et avant qu'il ait 6t6 jugd, statute in force. Halschner, System, 
une loi uouvelle ahaisse le maximum de i. p. 43; Berner, pp. 53, 64; Geib, il. 
la peine applicable, raais en dievant k 47. And, generally, a statute assign- 
la fois son minimum, laquelte de ces ing a milder punishment is not er/iojt 
deux legislations doit 6tre appliqu^e facto. Cora. u. Wyraan, 12 Cusb. 237. 

au prevenu Un arretisle a * Calder u.Bull, 3 Dall. 38e;KocIi's 

pense qu'il fallait corobiner les deux case, 5 Rawie, 338; Cooley's Const. 

lois en faveur du pr^venu, de manibre Lim. 266, 
k lui coQserver te minimum de la loi 
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CHAP. II.] DEFINITION AND ANALYSIS. [§ 31 a. 

act.' But where after conviction, and while the case ie pending 
in error, the statute creating the offence ia repealed, the prosecu- 
tion abates.^ 

§ 31 a. On either of the theories of punishability which have 
been heretofore stated, it is within the prerogative of 3,,,^ 
the State, through its proper organs, to limit, to aus- ninin 
pend, or to prohibit prosecutions, and to relieve from ishabiiitjr 
the penalties imposed on crime. In exercise of this tioaot 
prerogative, it is ordinarily made essential to tlie prose- I'-""""- 
cution of an indictment that it should be found by a grand jury, 
and that the defendant should be entitled to meet the witnesses 
produced against him face to face. By statutes of limitation 
and pardons, which are considered more fully in another volume^ 
the State prescribes that prosecutions must be brought within 
a limited time after the commission of the offence, or that the 
offender is not for the particular offence to be subject to prose- 
cution.^ 

> See Seip v. Slorch, 52 Peon. St. Teaton v. U. S. 5 CntDch, 281 ; White- 
210; Journtia/ v. GibsoD, 56 PeDn. hurst v. State, 43 lad. 173. 
St. 57; RiohWr v. Cummiogs, 60 Peon. • Whart. Crim. PI. & Prao. S§ 316, 
St. «I. 600. 

■ Smith V. State, 46 Ind. 49. See 
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CHAPTER III. 
FITNESS OF OFFENDER TO COMMIT OFFENCE. 



I. Fbrsons 

Old £a([lish ruliBgs on itisuilt7 no 
lonj^er duthoritatiTe, { 32. 

IrmpodBibTlily to b« detenDined by 
CKcluBion ratber Ihui bf incliuion, 

SIS. 

1. Inapactty to diitinffuiah liiffht^rom 
Wrong. 
Fsrtj' iaopabte of detennining u to 
right «nd wrong ii irrenpoiuible. 



2. Iniant Dtbuion. 
Dtlusion cxcoses act done honi Jldt 

and wilhout malice under its effect, 

§BT. 
Bale applies to all bonifidi 

noD-negligsnt b«liefa, \ 38. 
Actual danger 
Delusion musl 
Partial insanity no defencs 

Dot Its product, $ 41. 
Delusi 



S40- 



...Ipat- 



"Irresielible ioipulsa" 



Cauliaa itquisite u to this deteno, 

S4e. 

i. Moral Intaiuty. 

Moral inunily is no deteDce, % IS. 
B. Meniat DUltirbanct at lowering 
Gradt of OuiU. 
Mental disturbance admiaaljilatodia. 
proTt malice, { 4T. 
8. Jntosdealion. 
Persons under dtUriam iremtnt may 

be irresponsible, f 48, 
ToluDtaij intoiication does not B»- 
culpale, § 49. 
46 



Intoxication sdmiisible t 

degree, $ 61. 
Especially as to intent to take life, 

And BO Bs to other questions o( in- 
tent, i 63. 

But not so as to reduce reaponaibillty 
wben malice is Bbown, £ 54. 

"Voluntary" isconditioned by tem- 
perameni, { 56. 
T. Practice in Gael of Imanitg. 

Witnesses may give opinion based 
on obserration, S GS. 

Defence mt.j he taken by friendi of 
accused, $ 57. 

Issue to he tried by jury, $ 68. 

Insanity after conviction defers ei- 

Bnrden is on party disputing sanity, 
{BO. 

Conflicting theories as to amount of 
evidence requisite to prove insan- 
ity, 5 81. 

Insanity to In inferred from coHduet, 
$63- 

And from phytiol pecoliarities, 

set. 

And from bereditary tendency, $ 66. 
8. Other Fnrmt of Uncotadoamtm. 
Uaconscioosneaa may be a defence, 
{68. 

II. iBFAIin. 

Infanta under seven not penally ra- 
sponiible, i 07. 

Between seven end fourteen infant 
capaxdoti may be convicted, { 68. 

Boy nndcr fourteen presumed inca- 
pable of rape, § 69. 

Infant's liability In apedal can*, 
5 70. 

Infant liable for false representatiant 
as to age, i 71. 

Wben infant may appear by atlor- 
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CHAP. III.] 



[§S2. 



Age 'a ioterabla from circonuUncM, 
§73. 

Confeaaioll of iDtaati idmisaiblg, 
4 74. 
in. Fehe Covbbts. 

IndictmeDt not bad an it« face wben 
igBiDat vif« Blone, j 76. 

And so u (o iadiclmeata igaiiul hiu- 
buid (nd wif< joiall;, { 76. 

Wile's mlanomei miul bo pleaded io 
abatement, { 77. 

Wife presumed la bo acting nndei 
her huiband's coercion when co- 
operating in crime, $ 78. 

Pretumptjou ia rebuttable, § 7S. 

For oSences dlslinctirely imputable 
to husband he ia primuilf indict- 
able, ( SO. 

For oSencea diatinclivel}' imputable 
to wife abe ia primaiily indictable, 
}81- 



Diatlnctin Tiev aa t« acceaaariea, 
{83. 

IT. lOHOKAHT PBBSOItS. 

Ignorance of law no defenee to an 
indiclment for a Tialation of lair, 
S84. 

But on indiclment for negligsnce in 
applicalion of lair non -specialist. 
not chargeable with ignorance af 
specialty, % S5. 

Uisuke of law admiauble la nega- 
tive evil intent, { S9a. 

Statutea oat operative nntU pab- 
lished, i 86. 

Ignonace ar mistake of fact admla- 
sibia lo oegatire intent, § B7. 



But when acteotei' ia itreleTart, ig- 
norance or mistake of (act no de- 
fence, S S8. 

And ao where the fact isoneof wbicb 
Che defendant ought to have been 
eogniient, § B9. 

In Bulls for negligence, partj is not 
required to know facts out of hia 
■pecialty, $ 90. 
T. CoRroiuTioNa. 

Corporationa indictable for breach of 
duly, 5 91. 

Penalty is fine and dtsCren, f 98. 

Quati corporationa indictable for 
breach of duty, { 93. 
TI. Pbhsons ukdeu Cdmpuuiok. 

Persons under compulsion tmspon- 
aible, i 94. 
Til. Pkbsdhb dndbr NBcnsairr. 

Neceisity a defence when life or 
other high interests are imperilled, 



preclude Ihe de- 



Culpability does 
fence, § 86. 

Distinction between 
aeU-defence, i B7. 

Not neceasary to have had prior re- 
course lo public aalboritiea, § S7 a. 

Objecls for which aelf.defence may 
be exerted, § 98. 

Flight not neceasary to aelt-defence, 
$99. 

Defence of property justifiable,§ lOO. 

But not violent defence of honor, 

i 101. 

Danger must be immediate, and de- 
fence not to exceed attack, f 103. 

Inference to be drawn from weapon, 
{103. 



I. PBBSONS KON COMPOTES HEKHS. 

§ 32. Both the legal and the pByohological relations of persona 
of unsound mind are discussed at large in another work,' to which 
the reader is refeired as containiug on these topics an exposition 
fuller thau is permitted by the limits of the present chapter. At 
present it is proposed to do no more than to give a brief synop- 
sis of the practical points which the decisions of the courts, as 
exhibited at lai^e in the fuller treatise to which reference is 
made, may be considered as establishing. 

> WlunoD & StUIfs Ued. Juris. toI. i. {g lOB ef itq. 
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§ 32.] CRIMES. [BOOK I. 

At the outset, it should be observed that the introduction of 
compulsory con6uement for parties acqnitted of guilt 
liahrulingg on ground of insanity has, to some extent, altered the 
no 'lotTj^r^ issue whlch the older text writers and judges di8<!U83ed. 
authoriia- Under the old practice, if the defendant were convicted, 
he was punished as if be were a perfect moral agent; 
and if he were acquitted he was suffered to run at large, though 
he were acquitted on the ground of a monomania which would 
impel him to commit the same act the very next day. Under 
the present practice both these alternatives may be avoided, 
and the jury, by acquitting on the specific ground of inssinity, 
may insure the sequestration of the defendant from society until 
ithe insanity be cured. This change of policy slioultl always be 
Ikept in view when reconciling the older with the later cases. 
I Under the old taw the dangera ensuing from an acquittal on the 
1 ground of insanity made courts reluctant to accept insanity as 
I the ground for an acquittal. Under the present law these dan- 
gers are much diminished, as such acquittal no longer involves 
I the setting at large a dangerous lunatic. To this, as well as to 
I the growing force of humane interest in the insane, we may at- 
I tribute the more lenient attitude towards this defence which 
judges have lately assumed. The old rulings, so far as their 
1 severity is attributable to the then policy of the law, are no 
longer binding.' 

* The Btudent la referred to the fol- 
lowing analysis of the 1st vol. of the 
Sd edition (1873) of Wh. & St. Med. 

CHAPTER I. 



What dkorks of mental 
unsoundness invalidates a 
costbact or will, § 1. 

(oi) Inibecility, g 1. 

(«') Contracts generally, g 2. 
' (fi*) Contracts of marrii^, 

gie. 

(c") Wills, § 19. 
(Ji) Delusions, § 34. 
(el) Lucid inlerTala, § 61, 
48 



(<P} Intoxication, § 65. 

(e') Undue influeaoe and fraud, 

§76. 
(/») Presumptions. 

(a') From characUr of act, 

§83. 

(fr*) From old age, g S7. 
(c*) From parly being deaf, 

dumb, or blind, § 95. 
(d') As to Bsnity generally, 
infra, §§246-369. 
. What is to be proved in or- 
der TO DEPRIVE A PABTT OF 



C. What avoi 

FOR cniME, § 108. 
Preliminary question as toduty 
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CHAP. IIL] 



[§33. 



§ 33. It wilt not be liere attempted to lay down any general 

definition of insanity as constituting a defence in crim- j^,-^^. 

inal trials. It is proposed simply to enumerate the bi'itytobe 

1 ■ 1 . . , . ■ , ■ 1 deWrmintd 

Beveral cases m which this defence, m any of its phases, br excia- 

has been sustained by the courts, no^ as conferring \r^ ihan b; 
reBponsibili ty for crime, but, according to the present '""''»"">■ 

of court to lay down th« D. Howfab intoxication AFFECTS 

law, § 1 06. 

(a') Where the defendant is in- 
capable of diBiiDgui^hiog 
between right and wrong 
M to the particular act, 
§116. 

(£') Where the defendant is act- 
ing nnder an insane delu- 
sion as to 



which, if true, would re- 
Ueve the act from respon- 
sibility, or where bis reo- 
toning powers are so de- 
praved as to make the 
commiusion of the partic- 
ular act the natural con- 
sequence of the deluuon, 
§ 125. 

(ci) Where the defendant, being 
insane, it forced by an ir- 
reaislible impulse to do the 
particular act, § 146. 

(rfi) "Moral insanity" (i. e. a 

supposed insanity of the F. Insm 
moral system claimed to 
coexist with mental san- 
ity) is no defence, gl6S. 

(e*) While experts may be called 
to testify as to states of 
mind and conditions of 
health, it is for the court 
to declare whether such 
states and conditions con- 
irresponsibility, g 



§201. 

(a') Insanity produced by delir- 
ium trtmena affects respon- 
sibility in the same way as 
insanity produced by any 
other cause, § 201. 

(6*) Insanity inimt'd lately pro- 
duced by intoiicalion does 
not destroy responsibility 
where the patient, when 
sane and responsible, made 
himself voluntarily intox- 
icated, § 207. 

(c') While intoxication is, perw, 
no defence to the fact of 
guilt, yet when the ques- 
tion of intent or premedi- 
tation is concerned, it may 
be proved for the purpose 
of determining the precise 
degree, g 214. 
E. Insanity as relatbd to life 
228. 
DISQtTALrFTtHO 



;24 2. 



190. 

(/') FredispoiitioD to insanity as 
lowering grade of guilt, 
§200. 

(^) Capacity of insane defend- 
ants to plead, 3 200 a. 



. EviDKNCS OP INSANITY, § 248. 

(o') Burden of proof, g 248. 
(a^ Civil issues, g 246. 
(6^) Criminal issue", g 237. 

(£>) Effect of commissioui of lu- 
nacy, g 270. 

(<:>) Witnesses, § 272. 
(a') Non-experts, § 272. 
(t") Experts. §275. 
(a*) Who they are, and what 
thdr qualifications, § 



375. 

(&■) Qnestions t 
them, g 283. 



be put I 
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§ 88.] cnuES. [book I. 

practice, as constituting such a state of facts aa to remoYe the 
defendant from the category of sane to that of i B8an a_ tr^ a- 



(a*) When ther« was per- 

BonsX esamiDation, § 2S3. 
(M) Ap to facta proved on 

trial, S 3S7. 
(e*) Od a hfpothetioal caie, 

§288. 
(d*) On a conclusion of law, 
§292. 
(e*) Weight to be attached to 

Uieir teBtimony, g 293. 
(d*) DutiaB of, § 297. 
(a*) Not connBel, but Hini- 

judicial aaseBsora, § 298. 
(J*) Testimonj not to be 

specnla ive, g 299. 
(c*) All materials of diagno- 
lis should be secured, § 300. 
(tfi) Scientific treatises, § SOS. 
(«') PrasumptionB from character of 
act, §§ 83, 389. 
Fresumptioas from old ^;e, § 87. 
Preflnmptions from party being 
deaf, dumb, &C. , § 9S. 



A. Ge 

ITNBOUNDNBSS, § SOS. 

(a*) Preliminary obserrationi, § 309. 
(fi') Psychical theory, § 319. 
(ci) Somatic theory, g 320. 
(tP) Intermediate theory, § S29. 

(a*) Its basis, §329. 

(b*) Its effect on responsibility, 
§386. 

B. How MBMTAL DN80DNDNK88 IS 

TO BE DETECTED, g S38. 

(a') By whom, § 388. 
(£1) At what ti[ne, g 311. 

(a*) Time of act, § 343. 

(bl^ At trial, g 343. 

(c') At and after Bent«DCe,§S44. 
(ci) By what test^ g S46. 
60 



(a*) Phyaognomy, g 346. 
(6*) Physical condidons, § 347. 
(a*) Injuries to brain, g 348. 
(6*) Anomalies of lensibitity, 
of pulse, of secretions, of 
senses, g 352. 
(c*) Hereditary tendency, g 362. 
<aO Psychologically, g 362. 
(6^ Legally, g 373. 
(!&) Conversation and deport- 
ment, g 378. 
(<") Writings, § S8S. 
(J^ Prior histoiy, g 388. 
(f9) Nature of act, § 389. 
(a») Its insensibility, g 389. 
(b*) Its incongruity with ante- 
cedents, g 390. 
(c*) Its motivelessness, § S99. 
(a*) Motives rarely simple, 

§ 401. 
(£*) Passion as a motive, 

g 403. 
(c*) Lawlessness as a motive, 

§404. 

(d*) Neglect to escape, g 406. 
(«*) ForgetfubesB, g 410. 

C. From what mektai. unsoonb- 

NBSB IS TO BE DISTINGDISHED, 
§412. 
(a*) Emotions, g 412. 
(a^ Bemorse, §413. 
(6«) Anger, §418. 
(c<) Shame, §423. 
(d') Grief, § 426. 
(«^) HomesiclLnesB, § 429. 
(/«) Fear, g 482. 
(£1) Simulated Insanity, § 443. 
(a*) Reasons for 8nspecting,g44fi. 
(&*) Forms generally simulated, 

g 446. 
(c*) Not proved by sanity at 

trial, g 452. 
(d^ Tests, § 454. 

D. Mkntal unsoundkesb con- 
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CHAP, m.] 



[§83. 



To reBponsibility (imputability) there are, we must remem- 
ber, two constitaeotB : (1.) capacity of iotellectual dis- lateiiect 
crimination ; and (2.) freedom of will. If there be S^i^m 
either incapacity to distinguish between right and Jl,*^^^^. 
wrong as to the particular act, or delusion as to the act, libiiic^. 
or inability to do or refr^n from doing the act, then there is no 

(«•) "Pyromanift" (morbid in- 
cendiary propensity), § 60*. 
(_/"*) " Erotomania " (morbid 

sesnal propeneity), § 617. 
(j^ " Pteudonomaaia " (morbid 

lyin;; propensity), g 626. 
(A*) " Oikeiomania " (morbid 

domesdc aSections), g 630. 
(t*) " Suicidal mania," § 636. 
(J^ "Dipaomania" (morbid pa»- 

gion for drink), g 639. 
(i?) "Fanatico-mania," §644. 
(a*) Supernatural or pseudo- 
natural demoniacal posves- 
aion, § 644. 
(o<) A priori improbability 
of auch possesaioQ, § S44. 
(M) Solubility of tba tn- 
Btances of such possessioa 
by natural tests, g 644. 
(a>) Disease, g 646. 
(M) Morbid imitative sym- 
pathy, g S47. 
(c*) Legerdemain and 

frand, g 651. 
(d*) Mistake of senses, g 

6M. 
(e*) Guess work, g 656. 
(/") Natural pheuomeBa 
at present inexplicable, 
g6fi!). 
(c*) Historical evidence of 
such possesiioD, § 660. 
(5") Religious insanity, g 662. 
(a*) Christianity, taken in 
Ita pracUcal sense, has no 
tendency to produce insan- 
ity, g 662. 
(£*) What is called retigioui 
insanity is produced: 
(a*) By a departure from 
51 



NKCTBD WITH DBRAKQBMKMT OF 

(a>) Deaf and dumb, g 461. 

(a«) Psychologically, g 461. 

(b^ Legally, g 464. 
(61) Blind, g 469. 
(cO EpilepUc8,g470. 

E. Mbntal unsoundness as ook- 

NKCTED WITH BLKEP, g 462. 

(a>) Somnolentia or sleep-drunken- 
ness, g 484. 
(b') SomnambuUsm, g 493. 

F. Mental nNBonNDNESB as af- 

FXCTINO TBB TKMFEBAIfEHT, 

g S02. 
(qI) Depression, g 502. 
(61) Hypochondria, g SOS. 
(c>) Hy!,lena,g517. 
(cf>) Melancholia, g S23. 

G. Mental unsoundness as af- 
fecting THE MORAL SENSE, 
g fiSI. 

(ai) General " moral insanity," 
§ B31. 
(a') As to psychological possibil- 
ity of separate insanity of 
moral fnnciioo, g 538. 
(t^ As to whether such separate 
insanity exists, g 541. 
(d*) Authorities in the affirmo- 

Uve, g 541. 
(6^ Present weight of authority 
is negative, g 5S2. 
(6') Special " moral mooomaoias," 
§567. 
(a*) Atpresentrepudiated,g567. 
(h") Absurdity of classification, 

g672. 
(e*) " Homicidal mania," g 678. 
(d") " Kleptomania " (morbid 
propensity to steal), g 590. 
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[book I. 



reBponsibility. The difficulty is practical. No matter what may 
be onr speculative viewa ae to the existence of conscience, or of 



practical Chriatianity, 
§ 669. 

(o') Reliance on frames 
and eTnotions, § 669. 
(b*) Appeal to UDBcript- 
uml gupematuralUm, 
§670. 
(c*) Appeal to the lelf- 
ish element, g 675. 
(£') By constitution til idio- 
ByncrasieB, § 677. 
(c*) Fanatico-maaia ai a do- 
fence, g 678. 
(P) " Politito-mania," § 679, 
H. Mental unsoukokesb as cos- 

NECTBD WITH FBOSTBATIOH, § 
682. 
(a') Idiocy, S 682. 
(frl) Imbecility, §691. 
(c>) Dementia, § 698. 
I. Mental ONBOUsDMBBa accom- 
panied WITH dklirihk, § 702. 
(a') General delirium, § 703. 
(b^) Partial delirium, § 706. 

(a*) Mania or amentia occulta, 

§706. 
(&*) Mania traneitoria, S 710. 
J. Mental DNgODNONESS as con- 

MECTKD WITH DELOSIONS AND 
HALLUCINATIONS, § 723. 

K. Mental uhsoundnkbs ab con- 
nected WITH LUCID INTERVALS, 
§7«. 

CHAPTER m. 

taXATMENT Of IN3ANH CKIKINALS. 

A. Retribution, § l&i, 

B. Fbkvbntion, g 763. 

C. Example, g 765. 

D. Refobm, g 766, 

E. Why oub present btstbh 

SHOULD BE RBMODKLLBD, § 770. 

CHAPTER IV. 

PCTOmCAL IIUHOATIOHS OF CBUUI. 

A. Prior to crihb, g 77S. 
(a>) Frepsntioni, g 773. 
62 



(6)) IntimationH, g 775. 
(c') Overacting, g 781. 

B. At CBiHB, g 7R2. 
(a>) Incoherence, § 782. 

lb>) Self-overreaching, g 78S. 

C. After crime, g 788. 

(qI) CoDTuleive confesaion, § 788. 

(6') Nervous tremor, g 805. 

(c*) Morbid propensity to recur to 
scene and topic of guilt, g 812. 

(iP) Permanent mental wretched- 
ness, g 816. 

(e^) Animosity betiveen confeder- 
Btes, g 823. 



APPENDIX. 

UBDICO-JUBIDICAL OPIHIONB. 



I. Homicidal attempt, " Fraatico 

mania?" §833. 
H. Fraud, " Insane doluuons," 

Simulation, g S3t. 
III. Larceny, Simulated ImbeciUtjr, 

g83fi. 
IT. Larceny, Simulated mania, 

Testa, g 836. 
T. Attempted infanticide, Hystaro- 
epilepsy, Melancholia, § 837, 
TI. Larceny, Initial stage of Par- 
alysis, g 838. 
Vn. Eitling of child, Melancholia, 

S839. 
Tm. Homicide, " Mania transilo- 
ria? "IntoxicatioD, g 840. 
IX. Business capacilj. Intermission, 

gMl. 
X. Homicidal attempt. Insane de- 
luiioD, g 842. 
XI. "Kleptomania?" By an edu- 
cated man, g 843. 
Xn. "Kleptomania?" By a culti- 
vated woman, § 844. 
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OHAP. UI.] INSANITY. [§ 35. 

freedom of action, we are obliged, when we determine reaponei- 
bility, to affirm both.^ The practical testa of capacity will be 
conBidered in the following sections. 

1, Incapacity to dtttinguith between Right and Wrong, 

§ 84. Wherever idiocy or amentia, or general mania, is shown 

to exist, the court will direct an acquittal ; and if a jury 

should convict in the teeth of such instructions, the ubic of 

court will set the verdict aside. While the earlier cases in^I^iT 

lean to the position that such depravation of under- JJ^^^ ", 

standine must be general, it is now conceded that it is »cti<irTe- 
,.,.., , . , . , ipon»ibl«. 

enough if it is shown to have existed in reference to 

the particular act.* 

§ 85. To this effect is the answer of the Bfteen judges of 

England to the questions propounded to them by the House of 

Lords in June, 1848. " The jury," they said, " ought to be told 

in all cases that every man is presumed to be sane, and to pos- 

* The controverBy which divides Com. 24; CollioBOD on Lunttcy, 673; 
tbeologiana as veil as metaphyuciaDS 673 (n); B. v. Oxford, 9 C. & P. 525; 
na to the freedom of ihe will is not Buiroir'e case, 1 Lewin, 238; R. v. 
invoUed in the di^cuBBion in the text. Goods, 7 Ad. & El. GSG; 67 Hans. 
It may 1m possible that, from a high Far. Deb. 728; fiowler*8 case, Had- 
metnphyBtcal point of vision, all acts field's case, Ibid. 480; 27 How. St. Tr. 
ue necexsitated. With this, however, 1282 ; R. v. Barton, 3 Ck>x C. C. 275; 
jarisprudence, which is a practical B. (>. 0Sord,5 C.& F. 168 ; R. v. Hig- 
science, hui nothing to do. There ginson, 1 C. & K. 129 ; R. v. Stokes, 
have been indeed leadio); jurists, such S C. & E. 1S5 ; R. v. Layton, 4 Cox 
as Feaerbach, who have adopted the C. C. 149; R. v. Vaughan, 1 Cox C. 
principle of necessity at a basis, and C. 80; U. S. v. Sbulta, 6 McLiean, 
have invoked the fear of punishment 121; Com. v. Rogers, 7 Met 500; 7 
as a counter-weight to the temptation Boat. Law. Rep. 449; State f. Rich- 
to crime ; and Mr. Bud, as is else- ards, 39 Conn. 591 ; Freeman f. Feo- 
where shown, has accepted the same pie, 4 Denia, 9 ; Flanagan v. People, 
view. See Whart. & St. Med. Jur. 52 N. Y. 467; People v. Sprague, 2 
S§ 188, 540. But this, as is well said Parker C. R. 43; Slate v. Spencer, 1 
by a leading German author (Meyer, Zabriskie, 196; Com. v. Moaler, 4 
S 25), takes not only from juriapni- Barr, 264 ; Com. v. Farkin, 3 Feun. 
dence, but from life, its moral dignity, L. J. 480; Brown i'. Com. 78 Penn. 
making the former a mere marshal- St. 122; State i>. Gardiner, Wright's 
ling of mechanisms, aud the latter, Ohio R. 392; Vance v. Com. 2 Xirg. 
a mere mechanism of necessities. C. 132; McAllister v. State, 17 Ala. 

* 1 Insb 247; Bac. Abr. Idiot; Co. 434; Dove e. State, 3 Hdsk. 348; Stu- 
Litt 247 a; 1 Russell on Cr., by arte. People, 1 Baxter, 17S. 
Greaves, 13 ; I Hawk. c. 1, s. 9 ; 4 BU. 
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§ :i5.] OBIlfES. [BOOK I. 

eeea a sufEcient degree ot reason to be reepooBible for his crimes, 
until the contrary be proved to tbeir satiBfaction ; and that, to 
establish a defence on the ground of insanity, it miut be clearly 
proved that at the time of committing the act the party accused 
vas laboring under sach a defect of reason, &om disease of the 
mind, as not to know the nature and quality of the act he was 
doing, or if he did know it, that he did not know he was doing 
what was wrong." ^ 

In this country, whatever may have been the hesitancy as to 
the enunciation of other propositions to be hereafter stated, there 
has been none as to this. There has scarcely been a case where 
the defence ot insanity baa been taken, in which the jury have 
not been told that if the defendant was unable " to distinguish 
right from wrong," or to discern " that he was doing a wrong 
act," or was " incapable of knowing what be was about," or was 
" deprived of his understanding and memory," or was " incom- 
petent mentsdly to know what is wrong as distinguished from 
what is right," he is irresponsible." And it has been further 
1 1 Car. & Eir. 134; 8 Scott N. R. exclnuTe rigor; and U is in Eof^Iand 
59S- See B. V. La^ (<>n, 4 Cox C. C. tbat Kttempta &t its fomwl expao- 
149; R. IF. Barton, 3 Cox C. C. 27S; 1 sion have been most stoutly resisted. 
BeuneU & He«rd Lead. Cases, 942; See 1 W. & S. Med. Jur. S US. 
B. V. Davies, 1 F. & F. 69; R. v. Tet, in deciding what b the amouiit 
Watson, R, v. Edmnads, cited 1 W. of evidence Deces»T7 to prove inca- 
& S.Med. Jur. (ISIS), g 166; State n. pacity to determine betweeo right and 
Huting, 21 Mo. 4G4. wrong, the English judges have prac- 

' See more particularly U. S. v. ticallf let in constructioDs almost &8 
Shults, 6 McLean 0. C. B. 121; U. S. indulgent as those which have led 
V. Clarke, 2 Cranch C. C. R. 198; American conrta to expand the for- 
State «. Lawrence, 57 Me. 574 ; Com. mal definition of insanity. Thus a 
V. Rogers, 7 Met. 500; Com. tr. Heath, married woman having killed her hus- 
11 Gray, 308; Pteeman v. People, 4 band immediately after an apparent 
Denio, 9; People v. Pine, 2 Barbour, recovery from a disease (the result of 
966 ; Willis V. People, 32 N. Y. 716 ; ehildbirtb) which caused a great loss 
People V. Sprague, 2 Parker C. B. 43 ; of blood, and exhausted the vessels 
Com. p. Moaler, 4 Barr, 264; Com. v. of the brain, and thus weakened its 
Farkin, S Penn. L. J. 4B0; Vance n. power, and so tended to produce in- 
Com. 2 Virg. C. 132; Choice v. State, sane deliuion* of the senses, wbioh, 
3lGa.424; Anderson r. State, 42 Ga. while suffering nuder sach disease, 
9 (IS71}; McAllister e. State, 17 Ala, she complained of, and which, by her 
434; Stater. Huting, 21 Mo. 464; Feo- own account, had been renewed at the 
pie V. CofFman, 24 Cal. 230. time of the act of homicide (although 

It is in England that the right and they were not such as would lead to 
wrong test is applied with the most it) : these facts were held by Erie, J., 
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CHAP. UI.] IN8AM1TT. [§ 87. 

propwly held that when idiocy or aemi-idiocy ia proved, it is for 
the proeecution to establiah affirmstiTel; a capacity on part of 
the defendant to diBtbgaish right from wrong.i 

§ 86. *' Wrong," in the sense in which the term ia here used, 
means moral wrong. A man may want the capacity •■ wrong" 
to distinguish between the varioas shades of illegality ^^* 
which the law assigna to a particular act. This is no ^"og. 
defence. If, howevet, he ia incapable of diatinguisbing between 
what is mOTally wrcmg and morally right, and if this incapacity 
proceeds from intellectaal defect, he is to be held irreaponslble 
on the ground of insanity.' 

2. Intane I>eltui<m. 

§ 37. The answer of the English judgea on the special topic of 
delusion is as follows : " The answer must of course de- 
pend on the nature of the delusion ; but making the excaaet 
same assumption aa we did before, namely, that he j^jS' 
labors under such partial deluaion only, and is not in Jjf ^^ 
other respects insane, we think he must be considered under lu 
in the same situation aa to reaponaibility as if the facts 
with respect to which the delusion exists were real. For exam- 
ple : if under the influence of his deluaion he aupposes another 
man to be in the act of attempting to take away his life, and he 
kills that man, aa he auppoaea, in aelf-defence, he would be ex- 
empt from punishment. If bis delusion wae that the deceased 
had inflicted a serious injury to hla character and fortune, and he - 

to be evidence from whkb a jury the Kct, although not wholly irr&doiial, 

might properly find that she wbi Dot wu 8trang;ely eiratinMideiccited; and 

In inch a state of mind At the time of that from recent anteoedentc, and the 

the aet as to know iU nature or be ae- preMoce of certain exciting causes of 

conntable for it. B- 1>. Law, 2 F. & F. insanity, and her own account of her 

836. So where a married woman, sensations, the medical men were of 

fondly attached to her children, and opinion that she was laboring under 

apparently most happy in her family, actual cerebral disease, and that she 

had poisoned two of them with some was in a paroxysm of insanity at the 

evidence of deliberation and design, it time of the act. B. v. Vyse, 3 F. & F. 

was left to the jury by Wightman, J., 347. 

as circnmstancea from which insanity > Slate v. RichardsoD.SS Conn. 991. 
coald l>e inferred, that it appeared that * See Sir J. Stephen's testimony be- 

tbere was insanity in her family; and (ore Hoose of Commons, quoted in 

that her demeanor l>efore and afttt Whart. on Horn. § S73. 
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I ZH-I CBIMES. [BOCS I. 

\i\\fA tiim in revfmge for socb nppoaed injary, he would be Iu> 
hl« t/t piin'Hhment." To tbe same effect speaks Chief JostiGe 
Hhuw '. ' " Monomania may operate as »n excose for a crimiDal 
act*" when " the delusion is sacb that the person under its infla- 
M\CAi has a real and firm belief of some fact, not trae in itself, 
but whiub, if it were true, would excuse his act ; as where the 
Ixtliiif i» tliat the party killed had an immediate design upon his 
lif(% and nndf!r that belief the insane man kills in supposed self- 
deforice. A common instance ia where be fully believes that tbe 
act hn is doing is done by the immediate command of God, and 
be acts nnder tbe delusive but sincere belief that what he is 
doing is by the command of a superior power, which supersedes 
•It human laws and the laws of nature." 

{ 8K. Ho far as tbe law thus stated goes it has been reo^nized 
,. . as authoritative in this country.^ Even where there is 

iill» In ■■! no pretence of insanity, it has been held that if a man 
■miiiKioi though in no danger of serious bodily barm, through 
K>nt"on-' f»ar, alarm, or cowardice, kill another under the im- 
vloUoai. preislon that great bodily injury is about to be inflicted 
on liim, it is neither manslaughter nor murder, but self-defence ; ^ 
and Uioiigh this proposition is too broadly Btated, as is remarked 
liy Bi'oiiNon, J., when commenting on it in a later case in New 
York, and should be qualified so as to make it necessary that 

> Com. I'. Ittiitort, T Mot. 000. to Insist on iu ftpplication to ftU other 

* Tim «ii|i)m»ih1 uontrnilictioDi of cseei. Or, t«ke the converse, and 

llin aiithorttloi on thi* point haTe tuppose the defence ia merely homi- 

■trldtin frurn an Rtloinpl (o n-ilure into cidal InMoity. In such s case it 

sn tnnoxllilu ox)* opiniom which, would be proper to tell the jury that 

while toIhiItpI/ irua in th«lr pkrlicular nnlew they believe the homicidal im- 

cnnnut'tlun. «riir* not iumiiI fur )ii>n> pulM to have been uncontrollable, 

pnti sppUi'allon. Thus, for Instance, they mutt convict; and yet Dothio); 

when a drtcndant In whom ther« is no would be more unjust than to make 

|irvlpnrv of innnU or homicidal in- this proposition, true in itself, a gen- 

Mnlty rtalnis to bv oxi-mpt from pun- eral rule to bear on such cases as 

Ithmont on the ]E">nnd of incapacily idiocy. It is by confining tlie decisiont 

to dUlliiKtii>h ri^-ht fivw wrong, Uie of tlie courts to the particular slate of 

MwH wry prv>porly tells the jiiiy facts fci>m which they have been elic- 

tkal the iiue»liun fw them to dvtef- iici that ve can extract from the mass 

M^ne )*, whether be labors undor socb of apparently rontndtctory dii^a the 

t)K«piKity M net. The ewor ha? been pmposilioas given in tbe text, 

fci *«t>e mk4) an #\p«<M^o«i as this as * Gndojier r. State, i Tcf^er, 4U. 

aa arhttrwy etewentai^ <kiB:tta, am] lB&n.S 4$9. 
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OHAP. m.] INSANITY. [§ 88. 

tliere ahoald be facts and circumstances existing which would 
lead the jury to believe that the defendant had reasonable ground 
(in proportion to his own lights) for his belief, yet with this qual- 
ification it ia now generally received.' And, indeed, after the 
general though tardy acquiescence in Selfridge'e case, where the 
same view was taken as early as 1805 by Chief Justice Parker, 
of Ma BBHchu setts, and after the almost literal incorporation of 
the leading distinctions of this case into the Revised Statutes of 
New York, a.B well as into the judicial system of most of the 
States, the point must be considered as finally at rest. Perhaps 
the doctrine, as laid down originally in Selfridge's case, would 
have met with a much earlier acquiescence had not the supposed 
political bias of the court in that extraordinary trial, and the re- 
markable laxity shown in the framing of the bill of indictment 
and in the adjnstment of bail, led to a deep-seated professional 
prejudice, which reached even such parts of the charge as were 
sound. With these cases may be classed that of Levet,' who 
was in bed and asleep in his bouse when bis mtud-servant, who 
had hired A., the deceased, to help her to do her work, thought 
as she was going to let A. out about midnight, that she heard 
thieves breaking open the door, upon which she ran up stairs to 
the defendant, her master, and informed him thereof. Suddenly 
aroused, he sprang from his bed, and ran down stairs with his 
sword drawn, the deceased hiding herself in the buttery lest she 
shonld be discovered. The defendant's wife, observing some per- 
son there, and not knowing her, but conceiving her to be a thief, 
cried out, " Here are they who would undo us ; " and the defend- 
ant, in the paroxysm of the moment, dashed into the buttery, 
thrust his sword at the deceased and killed her.^ The defendant 
was acquitted under the express instructions of the court, and 
the case has remained unquestioned for two hundred years, and in 
New York and Pennsylvania in particular, after very careful ex- 
amination, has been solemnly reaffirmed.* It is true that it has 
been held inadmissible to prove that the defendant was of weak 

> Se« thU queBtion di»cii9Bed at * See, (or a fuller diKuision of this 
Ui^e infra, § 488; Whu-t. on Horn, case, iofrn, g$ 167, 495. 
S 490. • S«e cawi cited infra, gg 488 et 

^ Levet'B ciBe, Cro. Car. S3S; 1 wg., note. 
Haie P. C. 42, 174. Infra, g 49!. 
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§ 40.] CRIUES. [book I. 

intellect, particularly nerrouB, and inclined to frigbt.^ Bat if 
Bucb nervous debility amounts to ioBanity, it is certainly a de- 
fence ; and how far the proof reacbes tbis point it is for the jury, 
nnder the direction of the court, to say.* 

§ 39. In none of the cases which hare jnst been noticed is 
the actual existence of danger an essential ingredient, 
danger not and Certainly, as the intentions of an aasiulant are in- 
capable of positive ascertainment, auoh a danger can 
never be absolutely shown to exist- It is true that in cases to 
be hereafter noticed,' dicta have been thrown out to the effect 
that the danger must be such as to alarm a reasonable man ; but 
whenever the requisite state of facts has been presented, courts 
have not hesitated to aay that the danger must be estimated, not 
by the jury's standard, but by that of the defendant himself. 
Thus, an enlightened and learned judge in Pennsylvania, one 
who would be among the last to weaken any of the sanctions of 
human life, directed the jury to take into consideration "the 
relative characters, as individuals," of the deceased and the de- 
fendant, and, in determining whether the danger really was im- 
minent or not, to inquire *< whether the deceased was bold, 
strong, and of a violent and vindictive character, and the defend- 
ant much weaker, and of a timid disposition." * And though it 
may not be admissible to prove, by way of defence, that the de- 
ceased was of a barbai'oue and vindictive nature and character,' 
unless this tend to explain the defendant's conduct under an ap- 
parently sudden and deadly attack, yet threats uttered by the 
deceased, and expressions of hostile feeling of which the defend- 
ant was advised, may always be received as explaining the ex- 
cited condition of the defendant's mind.' 

§ 40. The principle which may be inferred from the cases is, 
Dtlusion '^'^^ '^ ^y ^^ insane delusion, or depravation of the Tea- 
"""uT zoning faculty, the defendant insanely believes, either 
that an imagined evil is so intolerable as to make life- 
taking necessary or justifiable in order to avert it, or that while 

■ PattersoD v. People, 46 Biu-bour, * Infr», S 491; Whart. Ciim. Ev. 
635; Stal« u. Shoultz, 2S Miaeouri, g§ 69, T9T. 

128. • Whart. Crim. Ev. g 89. 

• Whart. Crim. Ev, § 68. • Com. v. Wilson, 1 Gray 337. 

■ Infra, § 488. See infra, § 469; Whart Crim Ev. j 
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CHAP, m.] IHSANITT. [§ 40. 

the evil a ot a lesser grade, life-taking is an appropriate and 
just way of getting rid of it, he ia entitled to such a verdict as 
will tranafer him from the category of sane to insane oriminalB.' 
But the delusion moat be mental not moral.'' 

* See Wesley c. State, ST MIbb. from the influence of the disease, lia 

S27, where the position in the text ia was ignorant of the relation in which 

controverted at lai^. he stood to the man be had destroyed, 

' E. V. Burton, 3 F. S P. T7!; R. t>. and was otterly vncontcvnit that he 

Townley, 3 F. & F. 839; Willis n. had struck at the life of a human be- 

Feopk, e Parker C. R. 621. See 1 ing? " Winslow on Flea of Insanity, 6. 

W. & S. Med.Jur. g 127 (1873). Again, in a case which has more than 

That an insane delation, as to the once occurred within the walls of a tu- 
TaliM or nature of human life, will natlc aiylum, a man fancies himself to 
have this effect, evea though the part; be the Grand Lama or Alexander the 
himself knows when commitUng die Great, and supposes that his neighbor 
act that he is doing wrong, and is is brought before him for an invasion 
violating the laws of the land, is illuB- of his sovereignty, and he cuts off his 
trated by Lord Erskine, in a well- bead of throttles him. He knows he 
known case : " Let me suppose," he is doing wrong; perhaps, from a sense 
said, " the character of an insane do- of guilt, be conceals the body ; he may 
lusion consisted in the belief that some have a clear perception of the legal 
g^ven person was any brute animal, or consequences of his act In such a 
an inanimate being (and such cases case, however, criminal responsibility, 
have existed), and that upon the trial in the full sense of the term, does not 
of such a lunatic for murder, you, bo- exist. It was in conformity with this 
ingonyouroaths,wereconvinced, upon view, in a case where it was proved 
the uncontradicted evidence of one that the defendant had taken the life 
hundred persons, that he believed the of another under the notion that he 
man be had destroyed to have been a was set about with a conspiracy to sub- 
potter's vessel; that it was quite im- ject him to imprisonment and death, 
possible to doubt that fact, although that Lord Lyndburst told the jury that 
to other intenta and purposes be was they might "acquit the prisoner on 
sane, — answering, reasoning, acting the ground of insanity, if he did not 
as men, not in any manner tainted know, when he committed the act, 
with insanity, converse and reason and what the effect of it was with refer- 
conduct themselves. Suppose, fur- ence to the crime of murder." What, 
ther, that he believed the man whom therefore, he in fact decided was, 
he destroyed, but whom he destroyed that a man who, under an insane de- 
as a potter's vessel, to be the prop- lusion, shoots another is irresponsible 
erty of another, and that he had mal- when the act is the product of the de- 
ice i^ainst such supposed person, and lusion. Such, indeed, on general rea- 
that he meant to injure him, knowing soniog, must be held to be the law in 
the act he was doing to be malicious this country, and such will it be held 
and injurious; and that, in short, he to be when any particular case arises 
had full knowledge of all principles of which requires its application, 
good and evil; yet would it be possible In England this view has been 
to convict such a person of murder, if, recognized in several caoea, notwith- 
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§ 41.] CRIMES. [book I. 

§ 41. Partial insanity, however, is no defence, when the crime 
Partial in- was Dot its immediate product. If the defendant waa 
defeiKc'u BBLne 88 to the cnme, but insane on other topics, the in- 
"5^"* sanity in the latter respect will not save him.' The 
product. crime must have been the result of a delusion. Dr. 
Casper^ has given us a pregnant illustration of this ; A mer- 
chant, named Scbraber, was convicted of cheating by false pre- 
tences and false information, and was sentenced to imprisonment 
for six years. On an application to the court to reconsider the 
sentence insanity was set up, and it appeared that the prisoner 
either felt or feigned a belief that he was a legitimate son of the 
late Duke Charles of Mecklenberg-Strelitz ; which certainly, if 
not a mere fiction, was an insane delusion. Much reason existed 

standing the reluctance of the courts will amc 

in that country to enlarge the boan- guiltj^. 

darieiof iDBanelrresponBibilitjr. Thus — Crompton. la the ecclesiastical 

on the trial of HadGeld, who could coarts, tlie existence of dulusioDB or 

distinguith between right and wrong, hallucination on material points has 

but who was under a delusion that it frequent)}' been held to so far constl- 

waa his dutj- to offer himself aa a sac- tute insanity as to pro tanlo destroy 

ri6ce for his fellow-men, and that his testameDtary capacity. Dew v. Clark, 

shortest way of so doing was t« kill 1 Addama Eel. R. 273; Frere v. Pea- 

theking, which he knew to be morally cockc, 1 Robertson, 442; 1 W. & S. 

wrong, Lord Kenyon, on these facts Med. Jur, §§ 34-60. [n this country, 

being made out, advbed a withdrawal the legitimacy of such a defence in 

of the prosecution. The same course criminal cases has been in several in* 

was followed by Chief Justice Tindal stances specifically recogoiEed. U. S. 

inMcNaughten'scase, when,onstrial t>. Holmes, I Cliff. 98; Com. D.Rogers, 

for shooting at Ur. Drummond, the 7 Met. SCO; People it. Fine, 2 Barbour, 

private secretary of Sir Robert Peel.a SG6; Stale v. Windsor, 6 Harr. 512; 

similardelusioD was proved. See also Com. r. Freth, S Phil. Kup. 105; Rob- 

R. V. Brixey, and R. t>. Touchett, erts d. State, 3 Ga. 310; 1 W. tt 8. 

cited in 1 Bennett k Heard's Lead. Med. Jur. g 134. 

Cases, 99. So on an indictment for > State v. Lawrence, 67 Me. 574; 

maliciously setting Gre to a building, Com. ■'. Mosler, 4 Barr, 364; State i>. 

it is not necessary to prove actual GieddiB, 42 Iowa, 264; State n. Mew* 

ill-will in the prisoner towards the herter, 46 Iowa, 8B; State f. Huting, 

owner; and in order to justify a jury 31 Mo. (6 Dennett) 464; Bovard v. 

in acquitting a prisoner on the ground State, 30 Miaa. (1 Giiorge) 600; State 

of insanity, they must believe that be i». Gut, 1 3 Minu. 341. Sir J. Stephen, 

did not know right from wrong; iut ly Cr. Law, art. 27, takes the same 

Iheyjind that the prisoner, icKen he did ground. 

the acl, was in such a state of mind thai * Wochenschrift, Nr. 81, 32. See 

he was not coiaeious that the effect of U case in full in 1 W. & S. Med. Jur. 

wouldhe to injure any other person, this (1873), App. § 834. 
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CHAP. III.] rasANITT. [§ 44. 

to believe that the whole thing was simulated ; but, indepen- 
dently of this, the court was clear that as the mania, if real, had 
Qo connection with his crime, it formed no ground for a revision 
of 'the sentence. 

§ 42. Kor should it be forgotten that a delusion, to be a de- 
fence to an indictment for crime, must he non-negli- 
gent. When there is reason sufficient to correct a de- to eicoi- 
lusion, then a person continuing to nourish it, when C non- ' 
there is opportunity given him for such correction, is "*«'«•'"• 
responsible for the consequences.' 

8. IrretiitiUe ImpuUe. 

§ 43. In order to clear the question now before us from am- 
biguities, it is proper to remark : — "liruiMi- 

(a.) "Irresistible impulse" is not "moral insan- poiu" t« 

ity," supposing "moral insanity" to consist of insan- guishgd"" 

ity of the moral system, coexisting with mental sanity, f^"* . 

" Moral insanity," as thns defined, has no support, as Mnitv," 

■11 1 f 1 o ■ 1 • 11 1 "nd from 

Will hereafter be seen,' either in psychology or law. " pusion." 
(b.') Nor is "irresistible impulse" convertible with passion- 
ate propensity, no matter how strong, in persons not insane.^ 

§ 44. In other words, the "irresistible impulse" of the luna- 
tic, which confers irresponsibility, is essentially distinct inmne tr- 
from the- passion, however violent, of the sane, which |^p"[^^", 
does not confer irresponsibility.* And when it is shown "i*'"":'- 

1 See this argued at large, 1 W. & it can be resisted. The first and most 
S.Ued.Jur. (1873), § 137. important of these checks is con- 
When an insane deluiion is set np science. The secood is fear. If cod- 
as a defence, it is admissible for the science b« torpid, and if the law of the 
prosecution to offer evidence to prove land i%j that the irresistible impulse 
that the delusion if as laie, t. e. that it of a sane person is a defence, then 
was an opinion that ordinaiy reason- criminal impulses would be irresistible 
ing might have produced. State v. nmplj because they would be without 
Pike, 49 N. U. 399. See 1 W. & S. rcEistance. We may notice this in the 
Med. Jur. (1873), 141. case of young children, who, when 
' See this discussed in I W. & S. not deterred from wrong acts by con- 
Ued. Jur. (1873), 5 137. wiieDceiBTe deterred by fear of pun- 

* Stale P. Pike, 49 N. H. 399. See iehment. Nor does this characteriittia 
1 W. & S. Med. Jur. (187S), 14*. belong only V> children or to persons 

* It should be remembered that of low grade of intelligence. It was 
passion is made irresistible by with- frequently said of Napoleon I., and of 
drawing from it the checks by which General Jackson, that each knew when 
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■§ 44.] CBIMES. [book I. 

that a party charged with crime committed the crime under an 
inaane irresietibte impaUe, then he is entitled to a verdict of in- 
sanity.' 

he coQid with impuoitj give iraj to n« means of retreat. If the " moao- 

bursta of appajreotly irreaiatible rage; maniac" can retreat from his "mooo- 

but that each knetr when this rage mania," it ceases to supply him widi 

was to be controlletl. The cases ara a defence. 

not infrequent in which men, pre- But while "irresistible impulse," 

■nmlng on the cowardice or feebleneM the mind being sane, is no defenct to 

of their intended victim, rush into crime, yet violent passion is to b« 

violence which they would readily taken into account as a mitigating el«- 

have restrained had they known that ment, and the peculiar temperament 

they would have received blow for of the offender is to be gauged for the 

blow. Wer tickzum Schafnuxcht,\sa purpose of estimating whether the 

German proverb, den frisat tier Wolf; provocation was such as to create 

or, as we may paraphrase it, govern- hot blood, and whether there was 

ment, by becoming a sheep, creates adequate cooling time. A sane per- 

the social wotf. Ihe State which de- son may, from epilepsy, or from prior 

clares that no Irrepressible passion insanity, or from nervous or physi- 

shall be punished evokes the irrepres- cal derangements, or from hereditary 

uble passion it exempts. taint, be peculiarly susceptible to ex- 

We should remember, also, that citeraent; and as the law treats as- 

there is no means of determining what saults committed in hot blood as of a 

constitates " irresistibility.'' In a case lower grade than those committed de- 

men^oned by Sir Henry Holland, of liberately, this excitability may prop- 

s patient who deplored to him an irre- eriy be considered in determining 

slstible impulse to kill Mr. Canning, whether the blood at the time was hot. 

the catastrophe was avoided, so Sir That psychologically this varies with 

H. Holland seems to think, by advising temperament is well known. The or- 

Mr. Canning to keep out of the way. dioary signs of passion (acceleration 

If, however, the patient, instead of of arterial pulse, congestive flushings, 

availing himself of his physician's aid increased activity of secretions and 

in this way, had sought it in another, excretions) are different with different 

and Bwd, "I have this morbid desire; patients. Hence epileptic, nervous, 

I cannot resist it ; have me sbnt up ; " and cerebral diseases, and hereditary 

this would have been at least equally tendency, may be pat in evidence to 

effective in causing the impulse to mis- lower the grade of the offence, ihongh 

carry. If a man has reason enough to they do not amount to insanity. Id 

deplore a criminal desire, and power so doing we but follow the authori- 

enough to lake steps to prevent its ties, which declare that dmnkeDness, 

gratification, the law holds him re- though no defence to crime, may be 

sponsible if be does not take snch steps, used to show that an assault was not 

This is recc^oized in those familiar deliberate. 1 Wb. & St. Med. Jur. 

eases in which it is held that where (1873), S 144. 

a man whose passions are aroused kills Sir Jan>es Stephen, in his work on 

an assailant, the act is not excusable English Criminal Law, p. 91, states 

unteis it appears that the accused had the questions to be, " in popular Ian- 

1 R. p. Oxford, S C. & P. 645-6. 
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CHAP, m.] IHSAHITT. [§ 46. 

§ 45. Id the enunciation of this oonclusion there ahould be the 
strictest caution, and in the application of it the most captian 
jealous scrutiny. And in connection with it, it is al- ""JJi'^'^^ 
ways important to keep in mind the impressive Ian- '"^'■ 

guage, — Wat ii hU acit Could he upon. Mid deaire B.'s dMtb; under 

help kf Did he knoai it mu wrong t" th« tafluence of mentel disease tbia 

He goes on furtber ta say ; "It would desin: becomes unconlroltable, and A. 

be absurd to deny the possibility that kills B. A.'s act is a crime whether 

sncb (irresistible) impulses may occur, (c) is or is not law. 

or the fact that they have oecuired, In Com. t>. Rogers, T Met SOO 

and have been acted on. Instances (tried in 1814), Chief Justice Shaw, 

are also given in which the impulse who delivered the uharge, begins bj 

was felt and was resisted. The only laying down two propositions of great 

question which the esistence of such breadth. "In order to constitute a 

impulses can raise in the administra- crime," he says, "a person must have 

tion of criminal justice is, whether the intelligence and capacity enough to 

particular impulse in quesUon was ir- have a. criminal intent and purpose; 

resistible as well as unresisted. If it and if his reason and mental powers 

. were irreiUtible, the periait accuied it are either so deficient that he has 

entitled to he acguilted, because the act no will, no conscience, or controlling 

UHU not voluntary and ibos not properly mental power, or if, through the over- 

hit act. If the impuUe was resistible, whelming violence of mental disease, 

the fact that it proceeded from disease his Intellectual power is for the time 

is no excuse at all." obliterated, he is not a responsible 

In Sir J. Stephen's Digest, art. S7, moral agent, and is not punishable foe 
it is stated that a person is irrespon- criminal acts. These extremes," he 
sible when prevented (c) from con- then proceeds to state, "are eauly 
trolling his own conduct, unless the distinguished, and not to be mistaken, 
absence of the power of control has The difficulty lies between these ex- 
been produced by his own default. To tremes, in the cases of partial insanity, 
this we have as a note: — where the mind may be clouded and 

(4.) A. suddenly stabs B., Duder the weakened, but not incapable of re- 

inBuence of an impulse caused by dis- membering, reasoning, and judging; 

ease, and of such a nature that noth- or so perverted by insane delusion at 

ing short of the mechanical restraint of to act under false impresnons and in- 

A.'s hand would have prevented the fluences." To such eases, — to Uioee 

stab. A.'s act is a crime if (c) is not where the mind is not " incapable of 

law. It is not a crime if (c) is law. judging," &c., and to those where it 

(5.) A. suddenly stabs B., under the acts, " under false impressions and in- 
influence of an impulse caused by dis- fluences," — and to such alone, be ap- 
ease, and of such a nature that a plies the " right and wrong " test; re- 
strong motive — as, for instance, the serving to it a very small sphere of ac- 
fear of his own immediate death — tion, since the defence of insanity 
would have prevented the act. A.'s would scarcely be ventured where 
act is a crime whether (c) is or is not there was both a capacity to judge, 
law. reason, and remember, and a freedom 

(6.) A. permits his mind to dwell from false " impressions and infln- 

es 
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gnage of Lord Brougham, when disouBsing the question before 
the House of Lords : " With respect to the point of a person 

ences." I'aking up the particaUr de- will." . , . . " Are Ibe facti of luch 
feDce oF monomaDia, vhich ii that a character, taken in conoectiou with 



advanced in the caie before him, he the opinion of profeaEional witnenes, 
proceeds to slate the law with a iibei^ as to ioduce the jury to believe that 
atity in entire accordaDCe with the the accused waa laboring for daft un- 
vieWB herein expressed. "This " der monomania, attended with delu- 
(monomania) " ma}' operate as an ex- sion, and did thus indicate such a dis- 
cuae for a criminal act in one of two eased state of the mind that the act of 
modes; 1. Either the delusiou is such kilting the warden was to be consid- 
that the person under its inftuence has ered as an outbreak or paroxysm of 
a real and firm belief of some fact, not disease, which for the time being over- 
true in itself, but which, if it were whelmed and superseded reason and 
true, would excuse his act : as where judgment, st> that the diseased was 
the belief is that the party killed had not an accountable agent? If such 
an immediate design upon bis life, and was the case, the accused is entitled to 
under that belief the insane man kills an acquittal." 

in supposed self-defence. A common Chief Justice Gibson, of the Su- 
Instance is where he fully believes tbat preme Court of Pennsylvania, sitting 
the act he is doing is done by the im- in 1846 with two of his associates in 
mediate command of God, and he acts a court of ojer aod tenniner, after 
under the delusive but sincere belief repudiating the doctrine that partial 
that what he is doing is by the com* insanity excuses anything but its di- 
mand of a superior power, which su- rect results, and sliding, in reference 
persedes all human laws, and the laws to such cases, into the "right and 
of Nature. 2, Or this stale of deln- wrong " teat, proceeded to charge the 
sion indicates to an experienced per- jury as follows : " But there is a 
•on, that the mind is in a diseased moral or homicidal insanity, consisting 
state; that the known tendency of of an irresistible inclination to kill or 
that diseased state of the mind ia to to commit some other particular of- 
break out into sudden paroxysms of fence." The charge in this case wac 
violence, venting itself in homicide, or oral, reported memimler by the prea- 
other violent acts toward friend and ent writer, and but hastily revised 
foe indiscriminately; so that, although by the judge himself, wluch may ac- 
there were no previous indications of count for the want of literal exactness 
violence, yet the subsequent act, con- in some of its expressions. " There 
necting itself with the previous syrop- may be an nnaeen ligament pressing 
toma and indications, will enable an on the mind, drawing it to eonte- 
experienced person to say that the quenca icKieh it sea but cannot avoid, 
outbreak was of such a character that and placing it under a coercion which, 
or the time being it must have over- while its results are clearly perceived, 
borne memory and reason; that the is incapable of resistance. The doc- 
act was the result of the disease and trine which acknowledges this mania 
not of a mind capable of choosing; in is dangerous in its relaiiona, and can 
short, that it was the result of nncon- be recognized only in the clearest 
troUable impulse, and not of a person cases. It ought to be shown to have 
acted OD by motives and governed by bean habitual, <» at least to have 
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being an accountable being, that was an accountable being to 
the law of the land, a great confusion bad pervaded the minds of 

evinced itself in more than a single in- to be admitted u a defence, until it 
stance. It is Kldom directed against is shonn tbat these propensities exist 
a particular ind.Tidual; but tbat it in such violence aa to subjugate tba 
ma/ be BO is proved hy tbe case of intellect, control the vlll, and render 
the young womas who was deluded hy it impossible for the partj to do other- 
aa irresistible impulse to destroy her wise than yield. Where its existence 
cbi\ii,tkoagh aioare o/lhe heinout nature is fully established, this species of in- 
o/Ihe act. The frequency of this con- sanit/ relieves from auconn (ability to 
sdtutional malaily is fortunately small, human laws. But this state of mind 
and it ia better to c:onfine it within the is not to be presumed without evi- 
strictest limil:i. If juries were to allow dcnce, nor does it URually occur with- 
it as a general motive, operating in out some premonitory symptoms iodi- 
cases of this character, its recognition eating ita approach." Tbe same view 
would destroy social order as well as was, some years after, repeated by the 
personal safety. To establish it as a same judge. Lewis Cr. Law, 404; by 
justification in any particular case, it Judge Edmunds (3 Am. Jour, of Ins.) ; 
is necessary either to show, by clear by Judge Whiting (Freeman's Trial — 
proofs, its contemporaneous existence Famph.); and by the Supreme Court 
evinced by present circumstances, or of Georgia (Roberts v. State, 3 Geor- 
the existence of an habitual tendency gla, 310). 

developed in previous cases, becoming In 1862, the test with the casei 
in itself a second nature." Com. v. given in it was cited nith approval by 
Moslur, 4 Barr, 266. the Supreme Court of Kuniucky ; and 
In a still earlier case in PennsyL- while irresistible impulse, as a distinct 
vania, Judge Lewis — then presiding line of defence, was recognized, it was 
in Lycoming County, and afterwards held that, to sustain it, " it muet be 
chief justice of Pennsylvania, a judge known to exist in sach violence as to 
from whom the subject of medical ju- render it impossible for the party to 
risprudence has received peculiar and do otherwise than yield to its prompt- 
careful attention — recognized the ings." Scott v. Com. 4 Metualf, 227. 
same doctrine. " Moral insanity," i. See also Smith u. Com. 1 Duvall, 221; 
e. " irresistible impulse," and not the Hopps d. People, 81 III. 38}. To the 
" moral insanity " hereafter defined, same effect is the judgment of the 
'■ arises from the existence of soma ol* Court of Common Pleas of Phlladel- 
the natural propensities in such vio- phia,in 1868, Com.i>. Hankell, 2 Brew- 
lence that it is impossible not to yield ster, 491 (see also Com. r. Freeth, S 
to them. It bears a striking resem- Clark, Pa. L. J. R. 46S ) ; of the Su- 
blance to vice, which is said to con- preme Court of Indiana, in 1869; Ste- 
sist in an undue excitement of the ven v. Slate, 31 Ind. 4S5 (see Brad- 
passions and will, and in their irregu- ley v. State, 31 Ind. 492) ; of Iowa, 
laror crooked actions leading to crime, in 1868, State v. Feltcr, 25 Iowa, 
It u therefore to be received with the 67; of Illinois, in 1866, Hopps b, 
utmost scrutiny. It is not generally People, 31 111. 385 ; and of the Sa- 
admitted in legal tribunals as a species preme Court of the United Stiites, in 
of insanity which relieves from respon- 1S72. Life Ins. Co. v. Terry, IS Wal. 
■U>ility for crime, and it ought never ^^' "^^^ doctrine, however, was em- 
roi-i. , 85 
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some perBODS whom he was iadispoBed to call reasoners, who con- 
sidered accountability in its moral sense as mixing itself np with 
the only kind of accountableness with which they, as human 1^- 
islators, had to do, or of which they could take c<^iiizance. He 
could conceive of the case of a human being of a weakly con- 
stituted mind, who might by long brooding over real or fancied 
wrongs work up so perverted a feeling of hatred against an indi- 
Tidual that danger might occur. He might not be deluded as to 
the actual existence of injuries he had received, but he might 
grievously and grossly ex^^erate them, and they might so oper- 
ate upon a weakly framed mind and intellect aa to produce crime. 
He could conceive that the Maker of that man, in his infinite 
mercy, having regard to the object of his creation, might deem 
him not an object for punishment. But that man was account- 
able to human tribunals in a totally different sense He 

could conceive a person whom the Deity might not deem ac- 
countable, but who might be perfectly accountable to human 
laws." ^ 

The conclusion we must reach, therefore, is, that an irresistible 
homicidal impulse in an insane person is a good defence, though 
such insane person was able to distinguish between right and 
wrong. With a sane person, however, it is not a defence, as the 
law makes all sane persons responsible for their impubes.^ 

pbalically repudiated in North Caro- * See, aa subBUntiating tUi con- 

Una, in 1861. State o. Brandon, 6 elusion, Fknagan v. People, 52 N. Y. 

Jones, 4 GS. 467; State t>. Spencer, 1 Zabriskie, 

In conformity nitb the text ma; be 196; Brown v. Com. 78 Penn. St. 

cited a case in which Judge SL017 122 ; State v. Stickle;, 41 Iowa, 2S2; 

decided that a youDg woman, who in State v. Mewlierter, 46 Iowa, 

a violent impulse in puerperal fever Wright v. People, 4 Neb. 407; People 

threw her child overboard, though at v. M'Donell, 47 Cal. 134, aod aulhori- 

the time perfectly conaeioua of the tiea cited under next section, 
enormity of the act, wag entitled to an lu Blackburn v. State, 23 Ohio St. 

acquittal. U. S. o. Ilewaon, 7 Boat. 165 (decided iu 1872), the proper 

Law Rep. 361. questions to be submitted to the jtury 

• Hans. Par. Deb. Ixvii. 728. In were declared to be: " Waa the ac- 

the apeech as reported by Haasard, cuaed a free agent in forming the pur- 

,Lcrd Brougham basea the distinction pose to kill? Was be at the time ca- 

in the text on the Preventive theory pable of jud^ng whetlier t/iat act waa 

of punishability, heretofore discuased. right or wrong? And did he know at 

This, however, is not easential to tbe the time that it was an oSence againat 

validity of bis eoncltuioD. the lawa of God and man? " 
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4. " Moral Insanity." 
§ 46. " Moral insanity," in its distinctive technical aense, is a 
sapposed insanity oE the moral system coexisting with , 
mental sanity. It is therefore to be distinguished from wniiy do 
"insane irresistible impulse," which has just been no- 
Sir J. Stephen's teetimouy on this t«r», I cannot Bee why that shonld not 
point before the Homicide Committee be left to the jury as well as any other 
is as follows: — fact, it being always pointed out to the 
'■ Sub-eection D applies to a man jury by the presiding judge that It is 
prevented by disease affecting his one thing not to resist an impulse and 
mind ' from controlling his own con- another thing to be under the prey of 
duct.' Now, that again is a case which an irresistible impulse in consequence 
it Is said ought not to form part of the of disease. Suppose a person rendered 
law, and I have often heard judges say irritable by toothache were to go and 
that it is a monstrous thing for any- kill somebody, I should say that that 
body to beliere in what are called ir- was no excuse at all. Id the same 
resistible impulses, and that the doc- way, if an insane desire arose in a 
tors who give evidence upon these man's mind, as in Dove's case, to kill 
trials constantly put forward as irre- another person, which was to some 
■istible an impulse which is not in fact extent nourished by his own wicked- 
resisted ; and no doubt they do. 1 ness, I should say I would hang that 
have had a great deal to do with cases man without mercy if be gratified that 
of this kind. I had to try a case of insane wish; hut I would hang him, 
that nature on the circuit last sum- not because I should disregard an on- 
mer, and I have been counsel in them, controUahle impulse, but because I 
and there is no doubt that doctors do should not believe that that impulse 
come forward and make statements was nncontroUable, and because he 
which seem to be extremely foolish on gave way to a thing which he ought 
that subject. But it is not because a to have controlled and could have con- 
man makes a foolish statement on that trolled. I recollect very well that in 
subject that the law is to put itself in that case Baron Bramwell, who tried 
a false position. It seems to me that it, put this question to one of the doc- 
if the fact is that there are diseases tors who was giving evidence that 
of such a nature that my arm may Eud- Dove could not help what he did: 
denly rise and plunge a knife into ' Supposmg a man had been standing 
some person near me, just as me- by him with a loaded pistol in his 
chanically as if I were in a convulsive hand when he was going to poison his 
fit, to treat me as a murderer for doing wife, do you think that he would have 
it would be monstrous. Anditalsoap- doneitthen?' 'No,Idonot.' 'Then 
pears to me that the question whether he ought not to have done it under 
or no such diseases do actually exist these circumstances.' But supposing 
is a question of fact which the law that the doctor was able to prove by 
ought not to prejudge in any way what- referring to other instances that he 
ever; and if it be the case that there would have been utterly unable to con- 
are such diseases, if that is proved by trol himself, and that if you had pot 
people who are skilfnl in these mat- a rope round his neck ready to hang 
67 
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tioed, in two respects : (1.) " Irresistible impulse " is only a valid 
defence when the party offering it is mentally deranged, while 

him, edll Lhat poboD would haTe gone her arms round her mother's ueck, 

into that cup, that wonid be & case of and said, < No, 1 know you would not 

uncontrollable impulse." hurt your darling little Mopsy.' The 

"With regard," e&ji Blackburn, woman dropped the cblld, went down- 

J., in bis evidence given in the same stairs, and went into a neighbor's 

iDvestigatioD, "to the words 'front house, told her what she bad done; 

knowing that it is morally wrong, or that she had killed Olivia, and was 

from controlling hia own conduct,' going to kill Mary, ' but when the 

these are the definitions that are put darling threw its arms round my neck, 

in, and those agree pretty nearly with I had not the heart to do it.' She 

what wu said in Macnagbteo's case, clearly knew right from wrong, and 

in their extra-judicial opinions, by the knew the character of her act; for 

Judges in the House of Lords; but we some little time afler that she talked 

cannot ftul to see that there are cases rationally enough, but before night she 

where the person is clearly not respon- wu sent to a lunatic asylum, raving 

sible, and yet knew right from wrong, mad, and, having recovered, she was 

I can give you an instance which shows brought to be tried before me at a 

what 1 held deliberately; it was in the subsequent assize. On the definition 

case of that woman whom I was speak- in Macn^hten'a case, the did know 

ing of, who was tried for wounding a right from wrong. She dida^t know 

g^l with intent to murder. The facta the quality of h r act, and waa quite 

were these: the woman bad more than aware of what she had done; but I 

once been insane, the insanity being felt it impossible to say tbat she should 

principally brought on by suckling her be punished. 

child too long; thatwas the cause that "If I bad read the definition in 
bad produced it before; she was living Macnaghten's case, and said; 'Do 
with her husband, and had the chai^ you bring her within tbat V ' the jury 
of this girl, — a girl of about fifteen, would have taken tlie bit in thulr own 
an impotent girl, who lay in bed all teeth, and said, ' Not guilty, on the 
day; die was very kind to her and ground of insanity.' 1 did not do 
treated her very well ; they were mis- that ; I told them tbat there were ez- 
erably poor, and very much owing to ceptional catuta, and on that the jury 
tbat she continued to nurse her lioy found her not guilty, on the ground of 
till he was nearly two years old, and insanity, and I think rightly. On this 
niddenly, when in this state, she one definition I think you would be obliged 
morning, about eleven o'clock, went to say that woman was guilty." 
to the child, lying there in bed, ^ed Ur. Russell Gurney : " There were 
fifteen, and deliberstelycutberthroat; delusions, were there not?'' — Black- 
then she went towards her own child, bum, J. : " No, There wag the sub- 
a girl of five or six years of age, of sequent evidence that before night ahe 
whom she was exceedingly fond, and was so mad that they had to send her 
the girl hearing a noise looked up, and to an asylum; but before the crime, 
MUd,* What are you doing?' 'Ihave and some lime afterwards, there was 
killed Olivia and am going to kill you,' nothing whatever to show a delusion. 
was the answer. The child, fortu- But I fear a general rule of this sort, 
oately, Instead of icreaiQing, threw making it a qaestion for the jnrj 
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in " moral inBanity," by its very terms, the patient is always 
meotally sane ; and (2.) " Irresistible impulse" is a special pro* 

whether the disease wm the efficient who I km certain had a maoia on the 

canM of the act, would be leaving the •abject 

thing at large ; I have never been able '* I can tell the committee the caN 

to, aiiign a definition satisfactorj to if the^ are curious to hear it It oc* 

mf own miod, and will not pretend to curred in Monmouthshire, where ther« 

do BO.'' are a number of narrow valleyi par- 

Bramwetl, J., in the course of hl« allel to each other, with a conoiderable 

examiuaiion before the sane commit- hill or mountain between them, and 

tee, in reference to the point imme- the people had occasion to go from 

diately before us, said : — one valley to the other ; and this man 

"Ton ouvht to threaten every man was a most moral and religious collier; 

sensible to the effect of a threat; and was deacon in bis congregation, earned 

if this crazy fellow knows that what larger wages than anybody in the 

he thinks a virCuons and moral action neighborhood, and had a first-rate 

is one which will cause him to be character; bat he had the infirmity of 

hang, I shall feel much more safety waiting on the top of these hills and 

aflerhavingtriedFenians than Icould knocking women down, and treating 

otherwise feel. A similar reasoning them with atrocious violence. There 

seems to me to apply to sub-section D, were nineteen indictments agunst him. 

'from controlling hia conduct' I think I tried him on five, and on all he 

that is a great mistake. I have sent was convicted; the others would not 

into the Home Office this note : ' I ve- come forward. So that this case of a 

hemently protest against D. What is rape is not an imaginary one. Then, 

the meaning of a roan being prevented as to men controlling their actions, I 

controlling his conduct ? When he is should like to tell the committee this 

prevented, it is liecausu the preventing case; I tried a man named Dove man/ 

molives are strong enough. When he years ago for murdering his wife; he 

is not prevented, it is because tbey are called a number of witnesses for the 

not strong enough. The eSect of tliis purpose of proving that he could not 

wonld be to lessen the preventing mo- control his actions; there was one of 

tives.' them who, to prove the state of this 

" A. wishes to commit a rape. Dis- man's mind, proved that he had shot 

ease of mind weakens his power of a cat in the presence of his wife, or 

acting on motives of chastity, religion, something of that sort; and this man 

morality, goodness. Ice., but fear of gravely said that he believed ir waa an 

the law added to those motives makes uncontrollable impulse. I put this 

him able to resist. The proposal is question to him (I did not let him see 

to take away one of his good motives, the difficulty it would land bim in; I 

At least this should be qualified by got his mind away from the particular 

saying ' from controlling hia conduct answer that he bad given) ; ■ Now, 

by the ordinary motives of mankind.' suppose a policeman had been present 

Now, I should like to mention to the when he shot that cat, do yon think 

committee two things, if they would he would have been restruned,' and he 

permit me. One is that this illustra- said, ' Yes.' * Well, then,' I said, ' ac- 

lion of a rape is not an imaginative cording to your view an nncontroUable 

case, for 1 have positively tried a man impulse is an impnlse acting upon a 
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penalty impelling to a particular bad act, while in " moral in- 
sanity " he IB impelled to all sorts of badness. It is enough for 
the present to say that, as is abundantly demonstrated elsewhere,' 
" moral insanity," as thus defined, is au exploded psychological 
fiction. That it is repudiated by the courts of England and of 
the United States there is an almost unbroken current of au- 
thority to show. Carefully and conscientiously has the defence, 
by a vast number of independent courts, been scanned ; and in 
almost every instance the conclusion is that the theory on which 

maa irhen a policemao is not present.' wrong, &e will becomes overpoteered bg 

It IB obvious that what is called an the force of irreiUtible iti^ulae, the 

uncontrollable impube u one aa to power of self-control, tehen destroyed or 

which the deterring or controUing mo- suspended by mental disease, becomes, 

lives are not strong enough ; and this 1 think, an essential element of respon- 

is a proposition in all cases to take t&Uity. But while it would be de- 

away from a roan, in a state of mind eirable to establish the 1a.w on tliis 

in which he is roore likely to do mis- basis, it certainly is not deeirable so 

chief than an/thing else, a deterring to establish it as to homicide, while in 

motive." the closely cognate case of the offence 

The statement on this point of Cock- doinggrievousbodily harm, a different 

bum, C. J., given in the Appendix to law would obtain. For this strange 

the Report of the Committee of the anomaly would arise; if the grievous 

House of Commons on the Homicide bodily harm ended in death, there 

Amendment Bill, is of peculiar im- would be one test of insanity as created 

portance. It should be remembered by this bill; if it did not, there would 

that in the United States the question be another and a different one as es- 

comes as to us disembarrassed by the tabliehed by the general law. This 

rulings of the Honse of Lords, which cornea from the law relating to horn- 

in England can only be modified by icide being dealt with by itself, instead 

le^lative authority : — of being treated as part of the entire 

" As the law, as expounded by the department of the law to which it be- 

judgee in the House of Lords, now longs." An error of punctuation prob- 

Btands, it is only when mental disease ably exists in the passage in italics, 

produces incapacity to distinguish be- which is here copied accurately from 

tween right and wrong that immunity the printed report. The sense, how* 

from the penal consequenues of crime ever, is in accordance with the posi- 

is admitted. The present bill Intro- tion in the text; that the knowledge 

duces a new element, the absence of theU an act is wrong does not prevenl 

the power of self-control. an tTresislible impulse from being an 

" I concur most cordially in the pro- offence, when the aelor is at the lime 

poaed alteration of the law, having insane." Se^ also Willis u. People, S 

been always strongly of opinion that, Parker C. R. 620; and also Andrews' 

as the pathology of insanity abun- case, I W. & S. Med. Jur. (1ST3), 

dantly establishes, there are forms oj § 162. 

mental disease in which, though the > W. & S. Med. J. (1873), gS 531- 

patient is guile aware he it about to do SSI. 
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rrate is hostile alike to the principles of law and the safe^ of 
society.^ 

1 R.V. Oxfonl, 9 C. &P. e2&;R.r. Choice i>. State, SI Gft. 424; Spana 

Goode, 7 Ad. & £1. 636 ; E. r. Bartoa, f. State, 47 Ga. 653. These cases, 

3 Cox C. C. 275 ; R. v. Higginson, I though in various terms, unite sub* 

C. & K. 129 ; R. E>. Layton, 4 Cox C. stantially in declaring, as the proposi* 

C. 149 ; R. V. Hayne, 1 F. & F. 666 ; tion U stated by an able jurist. Judge 

a. V. Townley, 3 P. It F. 839. Thnrman (Farrer u. Swte, 2 Ohio Sl 

Shonly after Townley's case, on a R. 54), " that there is do authority for 

trial for murder, before Erie, J., the holding that mere moral insanity, as it 

defence relied on evidence showing a is sometimes called, exonerates from 

great amount of senselessextravagance responsibility." 

and abmrd eccentricity of conduct, See also Flanagan v. People, 62 

coapletlirith habits of excewre intern- N. Y. 467, where it was said by An- 

perance, causing fits of delaium tre- drewi, J. : " The argument proceed* 

nmu, the prisoner, however, not la- apon the theory that there is a form 

boring under the effects of such a fit of insanity in whit-h the faculties are 

at the time of the act, and the circum- so disordered and deranged that It 

stances showing sense and delibera- man, though he perceives the moral 

tioD, and a perfect understanding of quality of bis acta, is unable to control 

the native of the act ; it was held, U)em, and is urged by some myste- 

that the evidence was not sufficient rions pressure to the coinmUsioa of 

to support the defence, as it rather acts the consequences of which he sn- 

t«nded to show wilful excesses and ticipates but cannot avoid. Whatever 

extreme folly than mental incapacity, medical or scientific authority thel« 

R. D. Leigh, 4 F. & F. 916. And see may be for this view, it has not been 

R. V. Sontbey, 4 F. & F. 864; R. v. accepted by courU of law." S. P., 

Watson (1872), reporUd in 1 W. & a People v. M'Donell, 47 Cal. 134 ; Cf. 

Ued. Jut. (1873), § 166 ; B. v. £d- R. v. Haynes, 1 F. & F. 666. 

mnnds. Ibid. 5 167. A partial exception is to be found Id 

As American antborities may be tome eccentric opinions delivered in 
cited the following : U. S. p. Scbults, the Court of Appeals of Kentucky ; 
8 McLean, 121 ; U. S. ti. Holmes, 1 opinions, however, which do not ap- 
Clifford, 98 ; State v. Lawrence, B7 pear to have been sustained by a ma- 
He. 574 ; Com. «. Rogers, 7 Met. 500; jority of the court in which they wer* 
Com. D. Heath, 11 Gray, 303 1 State pronounced. Smith c. Com. 1 Dnvall, 
e. Kchards, 39 Conn. 591; Freeman 224; St. Louis Mut. Ins. Co. d. Graves, 
t>. People, 4 Denio, 9 ; Shorter t>. Peo- 6 Bush, 268. See 1 W. & S. Med. Jur. 
pie, 2 Comit. 193; McFarland's case, §$ 175-.8, where these cases are di». 
8 Abbott Prac. Cas. N. S. 67 ; Plana- cussed. As exhibiting a view diverg- 
gan t>. People, 52 N. Y. 467; Sute v. ing from the text, see Anderson n. 
Spencer, t Zabriskie, 196; State i>. State, 4 S Conn. 514. 
Windsor, 6 Harr. 512 » Vance v. Com. In vindication of the criticism of 
S Va. Cases, 132; Sute p. Brandon.B "moral insanity" expressed in th« 
Jonea,46Si Stateo. Gardiner, Wright, text, the following remarks may be 
392; Farrer r. State, 2 Ohio St. R. here repeated : — 
S4; People V. Coffman, 24 Cal. 230; First, tu lo ih* eoniittenct/ of thii 
People s. M'Donell, 47 CaL 134; doelrirte with the lafely of the eonmn- 
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6. Mental Disturbance a» lowering Grade of Guilt. 
§ 47. The old common law anthoritiea took the ground that 
Mental Baiiity and insanity are states as clearly and absolutely 
iice (ST- distinguiahable as are coverture and non-coverture ; and 
niiMibie to that men are either wholly sane, so as to be wholly 
BwUcB. responsible, or wholly insane, bo as to be wholly irre- 

nily, which w on incidental object of it to destro/ otbers. But being pos- 
penal lavi. Beised of reaion, thej are able to use 
In the medinval juriepmdence, the their irresponribility as an immunity 
clei^ were exempted from the opera- for every crime. And what is to be 
tioa of the secalar law. Great evils done with them? Confinement in a 
resulted from this; the authority of the lunatic asylum, is the answer. But 
civil arm was weakened, and the clergy inch confinement is difficult: (1.) from 
themselves were demoralized. But for the ekill with which reason can create 
this position, monstrous as it was, there counter-proof, and can, when there is 
was some faint excuse at the time an object for it, suppress or conceal 
it was introduced. The clergy, it paseion ; (2.) from the expense and 
was said, were good men, and they trouble which would attend the incar- 
were subject to ecclesiastical discipline, ceration of bo large a number of frac- 
which was prompt, exhaustive, and tiooa patients as is here supposed ; 
severe. But the proposition now is to (3.) from the absence of tests to de- 
exempt from the operation of penal termine when the imprisonment, if 
law a class of men whose plea for this ever, is to be brought to a close; and 
distinction is that they are eminently (4.) from the inability to diacipline 
bad, and that there is no other disci- them, which is involved in the hy- 
pline to which ihey can be Bubjeeted. pothesisof their non-responsibility, for 
If they are mentally insane, — if they if they oaoDot be punished in prison, 
are destitute of reason, — then there is they cannot be punished in an asj- 
good ground for penal irresponsibility. |um. But can such persons he justly. 
But if they are not mentally insane, — on this hypothesis, incarcerated ? 
if they aroposBessed of reason, — iftheir How does incarceration differ from 
only plea is their excessive badness, — imprinonment ? And what is impris- 
then this badness will be intensified, oumeot but punishment 1 And what 
and rendered all the more turbulent would such punishment be but penal 
and desperate, by the very intellectual discipline imposed compulsorily by the 
sanity which it is conceded that the law ? Hie difference between such 
actors possess, and which will readily penal diacipline, and that which the 
ustruct them that they are privileged law now applies on conviction of a 
bytheStatetoplungeirresponsiblyinto crime, is simply, that in the first case 
anyexceases they may desire. If they the offender is tried for being gcner- 
were destitute of reason, their iire- ally bad ; in the second, he is tried 
sponsibility would be a less grievance, for a specilic bad act. But he cannot 
They would belikethesBvagetowhom be tried for being generally bad nn- 
powder is given, but who does not less he is responsible. We are there- 
know how to contrive means for using fore reduced to the dilemma eitlier of 
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Sponsible. This principle, however, is now abandoned as based 
on a psychological untruth. There are many degrees both of 
sanity and insanity ; and the two states approach each other in 
imperceptible gradations, melting into each other, to adopt an 

illustration borrowed by Lord Penzance from Burke, as day 
melts into night.* There may, therefore, be phases of mind 

. allowing Buch persons to roam at large, execnt«d u apnounced. In other 
or of conliiiiTig them, whii^ aisumea words, supremacy of reason over pat- 
their reBponsibility. aion, on the part of all persons possess- 
AKain, it iache dutyof tbe State to ing such reason, is essential to the 
require, on the part of all pereons en- safety of the State ; and the State is 
dowed with reason, the exercise, under bound to edacate its subjects to the 
penal discipline, of such reason, in all exercise of their reason to this extent. 
matters which concern the safety and It needs careful engineers, careful sail- 
health of the body politic. The State, ors, careful superintendents, and care- 
in this re pect, is a delicate machine, ful workmen; and, to create this carft* 
OTer whose mechanism every rational fulness, it must impose penalties on 
man has more or less control. It may carelessness. A fortiori, therefore, if 
seem hard, to adopt the analogy of a it needs, among those concerned with 
railroad, to make it sn indictable of- its machinery, the capacity to control 
fence for a brakeman simply to fall passion by reason, muet it impose pen- 
asleep St his post, or for the acting alties on the yielding of reason to pas- 
superintendent of a great corporation sion. This subordination among its 
not to construct a time-table sufGcient- subjects it is one of the highest offices 
ly Incid and accurate to prevent pos- of the State to create; and it must, for 
sible collisions. It may seem a hard this purpose, in addition to e<lucalion, 
thing to shoot an admiral of acknowl- call in the ^d of penal discipline, 
edged bravery for indecision in action, Punisliment can only, it is true, be 
OT to cashier and imprison an engineer imposed on a responsible being as an 
for a slight miscalculation as to the act of justice proportioned to wrong, 
thickness of an iron plate. Yei we but it must be dispeneed in euch a way 
all feel the necessity of such hardness as to plant the consciousness of re- 
for the purpose of educating men at sponsibility in every reasoning breast. 
large in the exercise of all their facut- Reason, it must thus teach, is indis- 
ties when in the dischai^e of public aolubly associated with responsibility, 
trusts. It is such discipline alone that See this argument more fully devel- 
makes railway travel practicable, and oped in 1 W. & S. Med. Jur. §§ 186 «l 
that prevents a nation's life from be- leg. 

ing carelessly sacrificed in war. Itea- > " We use no mere metaphor when 
son, in such cases, is called forth, wesaytbattheintellectpasses through 
nerved, and pointed, by the penalty innumerable gradations from the full 
the law imposes on its action. But the glow of noonday to the depth of mid- 
State cannot eflectively punish by pre- night. He who attempts to place a 
cept, or by mere expression of disap- limit to the twilight on either side, at- 
probation. It must punish, if at all, tempting to lix a limit at which reason 
by penal discipline ; and this disci- either suddenly ceases or suddenly be- 
piine, to have a moral effect, must be gins, is in the quandary of those who 
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wbich cannot be positively epoken of as either sane ot insane. 
Are persona in one of theae phases to be acquitted of crime ? If 
ao, they would constitute a class not only dangerous but udcod- 
trollable ; for they vould not be sane enough to be convicted as 
felons, and yet would not be insane enough to be confined as luna- 
tics. Are they to be convicted, when charged with offences in- 
volving malice and premeditation ? At this justice would revolt, 
for at the time of the commission of the guilty act the defendant, 
as it could readily be shown, was not in a condition of mind coolly 
to premeditate, or accurately to contemplate, a malicious design. 
Under eucb circumstances the better course is to find the defend- 
ant guilty of the offence in a diminished grade, when the law 
establishes such grade ; or when it does not, to inflict on him 
modified punishment.' Nor is this view inconsistent with the 
analc^es of the law. Such considerations (t. e. those of the de- 
fendant's mental constitntion) are invoked whenever we have to 
determine whether a party assailed acted bond fide when resort- 
ing to violent measures of self-defence. So do we gauge respon- 
sibility in cases of sleep-drunkenness ; so do we estimate the con- 
duct of persons when roused by any great political or religious 
excitement ; ^ and so we hold in cases of intoxication, when called 
upon to measure deliberation and intent." If, in cases where 
homicide has been committed during an excitement which the 
defendant's peculiar psychical state has abnormally protracted 
and intensified, a verdict of murder in the second degree, or of 
manslaughter, is given in accordance with these views, a resolt 
is reached which not only harmonizes with sonnd principle, but 
is far more consistent with the public idea of justice than would 
be a verdict either ot not guilty, or of murder in the first de- 
gree.* Sir James Stephen lends his anthority to the same view, 
" Partial insanity," he says, "maybe evidence to disprove the 
pretence of the kind of malice required hy the law to conttiiAtts 

pat to the stoical philoBOphers the > See 1 Wh. & St. Med. J. §S 136, 

question what conititutes a heap of 181, !00. 

com, and what a bald head, and who * Infra, $£389,491; IW. & S.Med. 

were brought at laat to confeu that a J. g 181. 

single grain made a heap of corn, and * See Roberta v. People, Id Mich, 

pulling out a single hair made a bald 401. Infra, §§ 388-9, 491. 

head." Ideler, Genobt. FajchoL p. * See, as illustrating tbiB, McGreg- 

4S-S1. n^t caas, 23 Am. Jour. Int. 349. 
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the particular crime of which the prisoner is accused. A man is 
tried for ^rounding with intent to murder. It ia proved that he 
inflicted the wound under a delusion that he was breaking a jar. 
The intent to murder is disproved, and the prisoner must be ac- 
quitted ; but if he would have had no right to break the sup- 
posed jar, he might be convicted of an unlawful and malicious 
■wounding," ' or, in case of the death of the party so wounded, 
the defendant might he found guilty of manslaughter,^ on the 
ground of negligent homicide. 

It is true, that whether a man is responsible can he answered 
only by yes or no. But while on the general question of amena- 
bility for crime there can be no grades of responsibility, it is 
otherwise when we view the question objectively, as involving 
responsibility for crimes of which there are several grades. A 
man may have capacity, for instance, to be responsible for man- 
slaughter, but not to be responsible for murder ; for he may have 
capacity enough for a blind, passionate killing, but not for a kill- 
ing that is deliberate and intelligent. In this sense we ma; 
hold that there may be modified guilt. Responsibility itself is 
capable of no modifications. But certain phases of guilt demand 
for their execution a higher capacity than do other phases of \ 
guilt.= 

I Stephen's Cr. Law (IS6S), p. 92. erning power it wanting, wlieUier it ia 

* In Jones ir. Com. 75 Fenn. St. cnated by insanity, grois inCoxicatJon, 

409, Agnew, C. J., said : " Want of or other controlling influences, it can- 

inteUigence is not the only defect to not be said truthfully that the mind i> 

moderate the degree of oSenco; but fully conscious of its own purposea, 

with intelligence there may be an ab- and deliberates or premeditates in the 

■ence of power to determine properly sense of the act describing murder in 

the troe natnre and character of the the first degree. We must, however, 

act, its effects upon the subject, and distinguish this defective frame of 

the true responsibility of the actor : « mind from that wickedness of heart 

power necessary to control the im- which drivea the murderer on to the 

pulaes of the mind, and prevent the commission of his crime, reckless of 

execution of the thought which pos- consequences. Evil passions often 

aesses It. In other words, it is the seem to tear up reason by the root, 

absenceof that self-determining power and urge on to murder with heedless 

which in a sane mind renders it con- rage. But they are the outpourings 

•cious of the real nature of its own of a wiclted nature, not of an unsound 

purposes, and capable of resisting or disabled mind." 
wrong impulsea. When this self-gov- ■ See Meyer, § 29. Berner, § 12S, 
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6. Intoxtcation. 
§ 48, Settled insanitt/, produced by intoadeation, affectt re- 
Personi tpontihUitif in the tame way as insanity produced by 
^um ^'^ ""^ other cause. If a man who, laboring under deli' 
tranietu rium tremens, kill another, is made reBponaible, there is 
mpoMi- scarcely any species of insanity which on like prind- 
pies would not be subjected to the severest penaltiea of 
criminal law. A man laboring under this species of delirium 
may be as utterly insane as a man laboring under any other kind 
of delirium. The only ground for assigning a higher degree of 
responsibility in cases of delirium tremens is the fact that in the 
latter case the delirious person has subjected himself voluntarily 
to his calamity. But to this the answer is threefold : (1.) That 
delirium tremens is not the intended result of drink in the same 
way that drunkenness is ; (2.) That there is no possibility that 
delirium tremens will be voluntarily generated in order to afford 
a cloak for a particular crime ; (8.) That so far as original cause 
is concerned, delirium tremens is not peculiar in being the off- 
spring of indiscretion or guilt, for such is the case with almost 
every other species of insanity. These points scarcely need to 
be expanded. The fact is, delirium tremens mns the same 
course with almost every other species of insanity known in the 
criminal courts. It is the result, like most other manias, of prior 
vicious indulgences ; but it differs from intoxication in being 
shunned rather than courted by the patient, and in being inca- 
pable of voluntary assumption for the purpose of covering guilt. 
The conclusion above given has been repeatedly affirmed.^ Thus, 
in the leading American case Story, J., declared criminal respon- 

ivfe, " die Yerfechter der Terminder- 401 ; Mturannehej' v. State, 5 Ohio St. 

ten ZurechnuDgsfdhigkeitwoileu Rich- 77; Boswel] v. Com. 20 Grat. 860; 

tigeain unrichtigerform." Smith r. Com. 1 Duvoll, 324; Bales v. 

1 1 Hale, 32; 4 Black. Com. 26; R. State, 3 W. Va. 6S5; Biuley v. State, 

t>. Tbomas, 7 C. & P. aiT; R. d. Mea- 26 Ind. 422; Cluck v. State, 40 Ind. 

kiD, 7 C. & P. 297; Renole'i case, 1 26S; Beanett v. State, MarL & Yerg. 

Leir. C. C. 76; U. S. ■>. Drew, 6 Ma> 133; Corowell v. State, Ibid. 147; 

■on U. S. Rep. 2S; U. S. v. Forbes, Beasley t>. State, 50 Ala. 149 ; Carter 

Crabbe R. 6SS ; U. S. ». Clarke, 3 v. State, 13 Tex. &00; Stuart v. State, 

Cranch C. C. R. l98;Com.v. Green.l 67 Tenn. 178, where the right and 

Ashm. 289 ; State ir. Dillabunt, 3 Ear- wrong test was applied, 
ring. SSI; Roberts e. People, 19 Mich. 
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sibility not to attach where the delirium is the " remote conse- 
quence " of voluntary intoxication, " Bupeiinduced by the ante- 
cedent exhaustion of the party, arising from gross and habitual 
drunkenness. However criminal," he proceeded to say, "in a 
moral point of view, such an indulgence is, and however justly a 
party may be responsible for bis acts arising from it to Almighty 
God, human tribunals are generally restricted from punishing 
them, since they are not the acts of a reasonable being. Had the 
crime been committed when Drew (the defendant) was in a fit 
of intoxication, he would have been liable to be convicted of 
murder. As he was not then intoxicated, but merely insane 
from an abstinence from liquor, he cannot be pronounced guilty 
of the offence. The law looks to the immediate, and not to the 
remote cause ; to the actual state of the party, and not to the 
causes which remotely produced it. Many species of insanity 
arise remotely from what, in a moral view, is a criminal neg- 
lect or fault of the party ; as from religious melancholy, undue 
exposure, extravagant pride, ambition, &c. Yet such insanity 
has always been deemed a sufficient excuse for any crime done 
nnder its influence." ' In a still earlier case of at least equal 
authority, the court told the jury that if they " should be satis- 
fied by the evidence that the prisoner, at the time of committing 
the act charged in the indictment, was in such a state of mental 
insanity, not produced by the immediate effects of intoxicating 
drinks, as not to have been conscious of the moral turpitude of 
the act, they should find him not guilty." * And expressly to 
this very point is a more recent case, whero a federal judge of 
high authority told tlie jury " that if the defendant was so far 
insane as not to know the nature of the act, nor whether it waa 
wrong or not, he is not punishable, although such delirium tre- 
meju is produced by the voluntary use of intoxicating liquors."' 

* n. S. n. Drew, sapra. no preamnption of iu exiatence from 

* U. S. ■>. Clarke, S Cnnch C. C. uitecedent fita from which he htiH re- 
K. 198. covered. State n. Sewell, 3 Jones Law 

* U. S. ». McGlue, 1 Curtis C. C. (N. C), 245. See, u to pre»umpUon 
R. 1. of ooDtiaaaDce of insaaitf, Wbarlon 

Wlieo delirium Iremtnt {■ let np aa Crim. Et. g 780. 
a defence, the pritoner muit show that Where it ia ehown that the defend- 
he was under a delirium at the time ant'a mind has t>een ■» far deBtroyed 
the act was perpetrated, there being bjr long contimied habits of drUDkeo- 
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§ 49. Temporary inmnity, produced immediately by intoxi- 
Toinniary cotion, does tiot destroy reeponaibility, where the patient, 
intoiica- when gane and responsible, made himself voluntarily 
not aicol- intoxieated. There can be no doubt on thia point, either 
^ ' on principle, policj, or authority. BrunkenneBS, so 

long as it does not prostrate the faculties, cannot be distin- 
guished from any other kind of passion. If the man who is mad- 
dened by an unprovoked attack upon his person, his reputation, 
or his honor, be nevertheless criminally responsible, — if hot 
blood form no defence to the fact of guilt, — it would be an ex- 
traordinary anomaly if drunkenness voluntarily asaumed should 
have that effect, independently of all eztraDeous provocation 
whatever. If, as is claimed, — or else there is no ground for the 
exception, — drunkenness bo incapacitates the reason a& to make 
it at least partially incapable of distinguishing between right and 
wrong, or else so inflames the passions as to make restraint un- 
Bupportable, then comes in the familiar principle that the man 
who voluntarily assumes an attitude, or does an act which is 
likely to produce death in others, is responsible for the conse- 
quences, even though he had at the time no specific intention to 
take the life of any one. Thus, if a man breaking an unruly 
horse wilfully ride him among a crowd of persons, the probable 
danger being great and apparent, or if a workman, fi-om sport 
or mischief, slide a plank from the top of a roof into a crowded 
street, or if a manufacturer deliberately and knoningly leave in 
the cellar of an uninhabited house a keg of powder, and death 
ensue, it is murder at common law.^ And bo it must also be 
held that the steamboat captain who deliberately dashes his boat 
into a crowd of smaller craft, bo that life is taken, is in like man- 
ner responsible. There can be no question as to this. The man 
who voluntarily arms himself with weapons of destruction, and 
then throws them hap-hazard among the innocent and unoffend- 
ing, without even the excuse of specific malice or provocation, is 
at least as dangerous as the assassin who picks out his victim in 
advance. Against the last there may be some checks : against 

nest as to render him mentall]^ iocom- 26 Ind. 432 ; Cluck a. State, 40 lad. 
petenl for the inteliigeal coromissioD 863. 
of crime, tbia mental incapacit}' IB held * Se« infra, S§ 108 d m?. 
« ■nfficiflat defence. Bailey v. State, 
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the first none. Caatdoa may vard off the one, or innocence es- 
cape it ; but to the other the most innocent and benevolent 
would be as likely to fall victim as the most depraved. The 
mind in the one case may be inflamed with revenge, — that 
" Wild Justice," as Bacon calls it, — which, though no defence, is 
yet capable of being reached by reason and averted by care. But 
in the other, the impulse is mere gross sensual indulgence, and 
the blow cannot be anticipated by sagacity, or escaped by inof- 
fensivenesB. And as a mere matter of legal policy, the same po- 
sition holds good. There rarely could be a conviction for homi- 
cide if drunkenness avoided responsibility.* Sir E. Coke tells 
us, calling in for the purpose the Roman law, by which he is fully 
sustained : "As for a drunkard who is voluntariug daemon, he 
bath, as has been said, no privilege thereby, but what hurt or ill 
soever he doth bis drunkenness doth aggravate it. Omne crimen 
ehrietat et incendit et detegtt." ^ And although now drunken- 
ness cannot be said to aggravate a crime in a judicial sense, yet 
it is well settled that it forms no defence to the fact of guilt. 
Thus Judge Story, in a case already cited, after noticing that 
insanity, as a general rule, produces irresponsibility, went on to 
say : " An exception is, when the crime is committed by a party 
while in a fit of intoxication, the law allowing not a man to 
avail himself of the excuse of his own gross vice and miscon- 
duct to shelter himself from the l^al consequences of such 
crime." Lord Hale said : " The third sort of madness is that 
which is dementia affectata, namely, drunkenness. This vice doth 
deprive a man of his reason, and puts many men into a per- 
fect but temporary frenzy ; but by the laws of England such a 
person shall have no privil^es by his voluntary contracted mad- 
nesa, but shall have the same judgment as if he were in his 
right senses."^ And so Parke, B., a very authoritative English 
crown judge, said to a jury in 1837 : " I must also tell you, that 
if a man makes himself voluntarily drunk it is no excuse for 
any crime he may commit wbUst be is so ; he takes the conse- 
quences of his own voluntary act, or most crimes would go un- 

^ See t W. & S. Med. Jur. g SOT. t Gabbett C. L. 9 ; aad see s learned 

* Co. I^tL 247 a. article in 6 Law Bep. (N. S.) 564. 

• 1 Hale, 7; 4 Black. Com. 2S; 
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panished," • And Aldereon, B., Baid in 1836 : " If s man chooBes 
■ to get drunk, it is hie own voluntary act ; it, is very diEEerent 
from madness, which is not caused by any act of the person. 
That voluntary species of madness which it is in a party's power 
to abstain from he most answer for." ' In I]armony with this 
ia the unbroken current of English authority.* 

§ SO. In this country the same position has been taken with 
marked uniformity, it being held that voluntary drunkenness is 
no defence to the factum of guilt ; * the only point about which 
there has been any fluctuation being the extent to which evi- 
dence of drunkenness is receivable to determine the exactness of 
the intent, or the extent of deliberation. 

§ 51. While intoxication per se it no defence to the fact of 
guilt, yet when the question of intent or premeditation 
tion •dmii- 18 concerned, evidence of it it admissible for the pur- 
icrmipc pose of determining the precise degree. — dreat caution 
•(f"- jg necessary in the application of this doctrine to pros- 
ecutions for homicides and other violent crimes, for, as has al- 
ready been remarked, there are few cases of premeditated vio- 
lence in which the defendant does not previously nerve himself 
for the encounter by liquor, and there would in future be none at 
all, if the fact of being in liquor at the time is enough to dis- 

» tt. V. Thomas, 7 C. & P. 817. Weich, !i Minn. 22; State v. John, 

* R. V. Meakin, 7 C. & F. 297. 6 Ired. 330 ; State v. Stark, 1 Strobh. 

* Burrow's cage, 1 LewiD C. C. 7E; 479; Mercer «. State, 17 Ga. 146; 
Bennie's case, 1 Lewin C. C. 76 ; R. Golden v. State, 25 Ga. 527 ; Choice 
V. Ayes, R. & &. 165; R. o. Gamlen, t>. State, 31 Ga. 424; Estea v. SUte, 
1 F. & F. 60-; 1 Ruaaell on Crimes, 8. 95 Ga. 30; State v. Bullock, 13 Ala. 

* U. S- V. Clarke, 2 Craach C. C. 413; State v. Coleman, 27 La. An. 
R. 158; U. S. V. McGlae, 1 Curtis C. 691 ; Kell/ v. State, 3 Sm. & Mar. 
C. R. 1; U. S. D. Cornell, 2 Mason, 518; Schaller t>. State, 14 Mo. 902; 
91; U. S.D.Drew,9 Maeon, 28 ; U. State f. Harlow, 21 Mo. 446; State 
8. V. Forbes, Crabbe, S58; Com. n. n. Dearing, 65 Mo. 530; Smithii. Com. 
Hawkins, 3 Gray, 463 ; Com. «. Ma- 1 DuTall, 224; Golliher v. Com. 2 
lone, 114 Mass. 295; Eeaney o. Peo- Duv. 1S3; Cornwall v. State, Mar. & 
pie, 31 N. Y. 330; People i>. Robin- Yerg. 147; Swan v. State, 4 Humpb. 
SOD, 1 Parker C. R. 649 ; People c. 136; Pirtle d. State, 9 Humph. 663; 
Hammill, 2 Parker C. R. 223; People Carter v. Sute, 12 Tex. 500; People 
p. Robinson, Ibid. 235; People r. Pine, v. Lewis, 3S Gal. 631. Intoxication is 
S Barb. 66S ; Reep. c. Weidle, 2 Dall. no defence in an indictment for per- 
88; Boswell v. Com. 20 Grat. 860; jury. People v. Willey, 2 Parker C. 
Gilloolej «. State, 98 Ind. 182; State El. (N. Y.) 19. 

r. Wbite, 14 Kans. 538; State v. 
SO 
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CRAP, ni.] DITOXIOATION. [|§ 51. 

prove the exiBtence of premeditation. Tb« true view, tberefoid, 
would seem to be, not that the fact of liquor having been taken is 
of any value when malice ia proved to have preexisted,! but that 
when there is no evidenoe of premeditation aliunde, and the de- 
fendant is proved at the time of the ocourrence to have been in a 
state of mental confuuon of which drink was the cause, the fact 
of snch mental confomon ma; be received to show that the de- 
fendant was at the time in hot blood, making him peculiarly 
Bosceptible to supposed insult.^ The same view is applicable to 

1 See infra, § 51. diet of manslaughter." The courtre- 

* See caaea dbciused infra, g 64; fused, and it was held that the cbar^ 
»nd rae People t>. Bogen, IS N. Y. i; should have been gi*cn, ai the ques- 
Jonea t>. Com. 75 PenD. St. 403; tion of iaUut was material to the dft- 
EeeDan v. Com. 44 Pena. St. 55 ; gree of the crime. Rogera v- People, 
State V. Garvey.ll Minn. 1S4; State 3 Parker C. R. (N.T-) 632; S. C. ia 
p. McCanta, 1 Speera, 382 ; Jones v. error, 18 N. T. 9. Tor advanced doc- 
State, 29 Ga. 594; Malone t>. State, trine u to aame point, aee Smith «. 
49Ga.S10; Hule t>. State, 11 Humph. Com. 1 Duvall, 224; filimm v. Com. 7 
154; DanaoD v. State, 16 Ind. 428; Bush (Kj.), 320; which, however, are 
Cluck V. State, 40 Ind. 263 ; McIntTre greatly qualified in Shannahan v. Com. 
tr. People, 88 III. 614; People v. 8Bash,4GS. Intbelattercaae,declded 
WiIliamt,43Ca].S44; FerrelU. State, in 1871, the court, in an unuimoiia 
43 Tex. 503 ; Weni f . State, 1 Tex. opinion, aaid : " We are not to be nn- 
Ap. 36. derstood, however, aa determining that 

InNewTork, on atrial of an indict- the fact of drunkenneaa in a caae like 

ment for murder with a club in a lud- this ia incompetent testimon]' before 

den affrajr, it waa held admiaaible to a juij upon the qneation of malice, 

prove that the prisoner waa intoxicated Malice, expreaa or implied, must be 

at the time ; and where a witneai, then proven in order to conatitute the crime 

preaent, well knowing the prisoner, of murder, and in the absence of thia 

after describing his appearance and proof no conviction can. be had for 

conduct, waa asked to give his opinion anch an ofience; and evidence aa to 

whether the prisoner waa intoxicated, the condition of the accused at the 

and the court excluded such evidence, time of the killing, whether drunk or 

thia waa held ground for a new trial, sober, should be permitted to go to the 

Eloatwood e. People, 3 Parker C. B. jury, in connection with other facts, in 

(N.Y.)25. But aee Eenny p. People, delarminiDg the question of malice. 

4 Tiffany (31 N. Y.), 330. What we do adjudge is, that in the 

So on a trial for murder, the de- trial of a caae like thia, the fact of 

fendant'a counael requested the court drankenoeaa, while it may be a cir- 

to chai^ " that if it appealed from eumatance sbowing the absence of 

the evidence that the condition of the malice, ahonld not be ringled out from 

prisoner from intoxication was snch as the other proof, and the jurj told that 

to ahow that thero was no motive or it mitigates the offence. The proper 

intention to commit the crime of ronr- rnle is, that one In a state of votiitftary 

der, that the joiy should find a ver- dnrnkeDoeat ia aabjeot to the same 

VOL. I. 6 81 
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§ 62.] 0BIUE8. [BOOK I. 

all cases in which it is necessary to prove a specific intent. " If 
the existence of a specific intention," says Sir J. Stephen,' " is 
essential to the commisuon of a crime, the fact that an offender 
was drunk when he did the act which, if conpled with that in- 
tention, would constitute such crime, should be taken into account 
by the jury in deciding whether he had that intention." ' 

§ 52, Hence drunkenness is material under the statutes resolv- 
jf^^. ing murder into two degrees, in which the distinguish- 
u w inwnt ing teat is a specific intent to take life. In the Phila- 
delphia riot cases of 1844, where it was shown that 
bodies of men were inflamed by sectarian and local prejudices, 
and blinded by a wild apprehension of danger to such an extent 
as to make them incapable of discrimination, or of precise or 
specific purpose, it was held that they could not be considered as 
guilty of that species of " wilful and deliberate " murder which 
constitutes murder in the first degree.* Analogous to this is the 
case of the drunkard, who in a fight slays an antagonist without 
any prior premeditation. In his intoxication he may be inca- 
pable of such mental action as the term " premeditated " de- 
scribes, or of forming a "specific intent" to take life. And yet 
at the same time, at common law, the offence might, strictly 
speaking, fall nnder the head of murder, for it would possess the 
incident of malice, would be independent of that of provocation, 
and would be prompted by a determination to inflict great bodily 
hurt. Under such circumstances the offence may be ranked as 
murder in the second degree, and this has repeatedly been de- 
cided by the courts.* 

rule of conduct, and to the uune mles v. Com. 1 Duvail, 224, and Blimm t>. 
and principles of law, that a Mber Com. 7 Bush, S20, involving similar 
man is; and that when a provocatioD questions, those cases are overruled so 
is offered, and the one offering it is far as they conflict with the principles 
killed, if it mitigates the oilence of the of this opinion." Pryor, Ch. J., Shan- 
man drunk, it should also mitigate the nahan n. Codi. 8 Bush, 463. 
offence of the man sober. We feel ^ Dig. Grim. Law, art. 38. 
that public policy, the demands of so- * To this is cited R. v. Cruse, S C. 
ciety, and, more than all, the wisdom & P. G4I. 

and Justice of the law, require that the ' Wliarton on Homicide, § 191. 

principles herein established should be * State n. Johnson, 41 Conn. 584; 

adhered to ; and as a different con- Penns, v. M'Fall, Add. 255 ; Com. t>. 

Btnlction is placed hy many upon the Haggerty, Lewis C. L. 403; Kelly v, 

law as declared by this court in Smith Com. 1 Grant, 4B4; Jones v. Com. 75 
82 
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CHAP, m.] INTOIIOATION. [§ 64. 

§ 53. The same considerations apply to the questioo of specific 
intent in othet relatione.^ Thns in an Ohio case it was 
properly held, that when the charge was knowingly ^oo^j** 
passing coanterfeit money, with intent to cheat, the 4"°«>ioi> 
drunkenness of the defendant at the time of the ofEence 
was a fit subject for the consideration of the jury, there being 
no ground to suppose that the defendant knew the money to be 
counterfeit before he was drunk.' To perjury, also, dninkenness 
may be a defence.* And when the defendant was indicted for 
an attempt to commit suicide hy drowning, and it wae alleged 
that she was at the time unconscious of the nature of her act 
from drunkenness, Jerris, C. J., said to the jury : " If the prisoner 
was so drunk as not to know what she was about, how can yon 
find that she intended to destroy herself ?" * So, again, when 
the chaise was assault with intent to murder, Patterson, J., said : 
" A person may be so drunk as to be utterly unable to form any 
intention at all, and yet he may be guilty of very great violence. 
If you are not satisfied that the prisoners, or either of them, had 
formed a positive intention of murdering the child, you may find 
them guilty of an assault." • 

§ 54. Beyond this the advance has been fiuctuating. The 
furthest step taken was in an English case, decided in 1813,* 
where Holroyd, J., is reported by Sir W. Russell, who adopts 
his opinion as text law, to have said that the fact of drunken- 

Penn. Si. 403; Com. t>. Hart, ZBrewBt. capable of a specific iotent to take 

M6; Com. v. Jones, 1 Leigh, 598; li(e. 

Boswell p. Com. 20 Grat. 860 ; Raf- > See R. o. Monkhoose, iCax C. C. 

(erty 0. People, 66 HI. 118; Smith f. 06; R. v. Stopfortl, 11 Cox C. C. 648. 

State, i Neb. 277 ; Swan v. State, 4 * Pigman v. State, 15 Ohio, 550, 

Humph. 136 ; Firtle c. State, 9 Humph, which case was afterirards considered 

66S; Eaile u. State, 11 Humph. 154 ; and confined to its peculiar state of 

State V. Bullock, 13 Ala. 413 ; Kelly facts, ia Nichols v. State, 8 Ohio St. 

«. State, 3 Sm. & M. 518; State t>. 435. See, to the same point, U. S. v. 

Harlow, 21 Mo. 446; State o. White, Boudeubush, 1 Bald. 514. But see 

14 Eans. SSa ; People v. Belencia, 21 Slate «. Avery, 44 N. H. 892. 

Cal. 544 ; People v. Williams, 48 Cal. * Lytle tf. State, 31 Ohio St. 196. 

344. See infra, § SS9. See, however, * R. d. Moore, 3 C. & K. 819; 6 

Estes t>. State, S5 6a. 30. Law Rep. (N. 8.) 581. 

The question left to the jury in sncb * R. n. Cruse, 8 C. & P. 641. See 

caeei is, whether the defendant's men- Mooneye. State, 33 Ala. 419. 

tal condition was such that he waa * R. f. Grindley, 1 Ross, on Cr. IS, 
notef. 
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§ 54.J CKiHBS. [book I. 

ness might be taken into consideration to determine the question 
whether an act was premeditated or done only with sudden heat 
Bnt Dot M *"^ impnlse. This would make drunkenness an item 
H to r»- in every question of provocation or hot blood, and would 
ipoDiibil- of course open the way to the same difficulties as to 
■ui!c< ^ general policy which we have already pointed out in an- 
other connection. lii 1835, however, this case was ex- 
pressly repudiated by Park, J., who said, in referring to Holroyd, 
J.'s luignage, as just given : ** Highly as I respect that late ex- 
cellent judge, I differ from him, and my brother Littledale agrees 
with me. He once acted upon that case, bat afterwards retracted 
his opinion. There is no doubt that that case is not law. I 
think there would be no safety in human life if it were to be 
considered as law." ^ But the very next year, Alderson, B., in 
a case of stabbing, retraced at least a part of the rett«at whidi 
had been thus so emphatically sounded. *' It is my duty to tell 
you," he said, " that the prisoner being intoxicated does not 
alter the nature of the offence. If a man chooses to get drunk, 
it is his own voluntary act ; it is very different from a madness 
which is not caused by any act of the person. That voluntary 
species of madness which it is in a party's power to abstain from 
be must answer for. Sbwever, with regard to the intentiony 
drunkennett may perhape he adverted to, according to the nature 
of the inttrument uted. If a man u»e» a ttiek, you would not 
\r\fer a maliciout intent so etrongly againtt him, if drunk, when 
he made an intemperate use of it, as you would ^ he had used a 
different kind of weapon; but where a dangerous instrument it 
used, which, if used, must produce grievous bodily harm, drvni- 
enness can have no effect on the consideration of the malicious in- 
tent of the party" ^ Perhaps this is doing no more than reiterat- 
ing the principle we have already announced, that when there is 
evidence of sober premeditation, intermediate draokenuess can- 
not be received to affect the question of intent ; but that, when 
there is no such evidence, it can. And it would hardly be pos- 
sible to strain farther than this the following chai^, in 1837, by 
Parke, B. (to be distinguished from Park, J,, whose opinion, two 
jears before has been just noticed) : " I must tell you, that if a 

> B. V. Carroll, 7 C. ft F. 14S. * R. e. Meakin, T G. ft P. I9T; ud 

MO B. !>. GunleD, 1 F. & F. 90. 
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aHAP. m.] INTOXICATION. [§ 54. 

man makes himself Tolontarily dmok, that ia no excuse tor any 
crime he may commit while be is so ; he moat take the oonse- 
quence oE his own voluntary act, or most crimes would otherwise 
be unpunished. Bat dmnkenness may be taken into oonsidera- 
rion in cases where what the taw deems sufficient provocarion 
has been given ; because the question is, in such cases, whether 
the fatal act is to b« attributed to the passion of anger, excit«d 
by the previous provocation, and that passion is more easily ez> 
citable in a person when in a state of intoxication than when he 
ia sober. So, where the question is, whetlier words have been 
uttered with a deliberate purpose, or are merely low and idle ex- 
pressioDs, the drunkenness of the person uttering them is proper 
to be considered. But if there is really a previous determination 
to resent a slight aSront in a barbarous manner, the state of 
drankennees in which the prisoner was ought not to be regarded, 
for it woidd furnish no excuse. You will decide whether the 
subsequent act does not furnish the best means of judging what 
the nature of the previous expression really was." ' The Amer- 
ican cases present the same general result, depending in princi- 
ple, if not in terms, on the position tbat where the encounter 
vras sudden, and the defendant, prior to such encounter, had no 
malice or old gradge, intoxication at the time of the encounter 
can be taken into consideration, to ascertain whether the defend- 
ant, when under a legal provocation, acted from malice or from 
sodden passion,^ and whether there was deliberation, or a specific 
intention to take life.' But under ordinary circumstances when 
malice is inferable iUiunde, the court will tell the jury that vol- 
untary intoxication does not lower the ofEenoe to manslaughter.* 

1 R. B. Thomw, 7 C. S[ P. 817. 446; Jones c. SUM, 39 Geo. 594; 

■ U. S.f.Roadenbush, 1 Bald.SUi Golden n. Sute, 20 G«o. G27; State 

Com.e.Hawkini,9 Gn;,4G3; Faopl« e. Bullock, 13 Alft. 413; Mooney t^ 

tr. HamnuU, 3 Parker C. K. (N. Y.) 8tmt«, S3 Ala. 419; People v. Bel- 

223; People v. Robinson, Ibid. 2SS; eucia. 21 C^ &44; People v. Ein^^ 

Eeeaaiiv.Com,44Peiia. St.55; Penn. 27 CaL SOT; People v. Willianu, 

V. M'Fall, Add. 355; Corowall v. 43 Cal. S44; State t>. Bell, 29 Iowa, 

State, Mart, k Yet, 147; Kelly v. State, 316. 
S Sm. & Mars. SIS; State d. Mc- 
CaatB, 1 Speen, 384; I^le r. State, 9 

Humph. 663; SwaD V. State, 4 Hutnph. v. Meakin, 7 C. & P. 297; U. S. «. 

136; HbUb d. State, 11 Huinpli. 104; Cornell, 3 Mason, 91 ; Com. v. Haw- 

Btate D. Harlow, 21 Mo. (6 Beonett) kins, 3 Gray, 463 ; State r. Johnson, 
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§ 55.] OBIHES. [book I. 

And, QDder any circnmstanceB, the intoxication must be coupled 
with the act. Thus evidence that the defendant was in the habit 
at times of drinking to excess, and of the effect of this habit 
apon his mind, is incompetent unless confined to a period within 
a few days of the homicide.' 

§ 55. Interesting questions may arise as to what " voluntary " 
"Talon- IB. There may be persons who from constitutional pe- 
^ii." culiarities are so susceptible to stimntants that on even 
^*1^ slight indulgence they become virtually insane. If such 
ment. persoDS are aware of this infirmity, and nevertheless 

voluntarily take the stimulant, their subsequent insane condition, 
if it be only special and temporary, is no defence. But what if 
they are not aware of this peculiarity of their constitution ? Or 
how is it if such susceptibility instead of being constitutional, so 
that they can have notice of it, is exceptional, induced by some 
peculiar temporary debility or disease ? Is a man who under 
such abnormal conditions is maddened by a quantity of wine, 
which on fonner occasions he wisely and soberly used as a mere 
tonic, to be regarded as making himself voluntarily mad?' This 
question is elsewhere fully discusaed.' It is enough now to say 
that the tendency both of argument and authority is to answer 
the question in the negative.* And a fortiori is this the case 
where the stimulant is given through the mistAke or misconduct 
of others." 

41 Conn. 584; Frierj- n. People, 2 > Real v. People, 3 Hmd (42 N. 

Kej&t, tii ; FeoDB. v. M'Fall, Add. T.), STO; and see Bupra, § 48. 

265 ; Boswell v. State, 20 Gr&t. 860; ■ See State v. Johnton, 40 Conn. 

Nichols V. State, 8 Ohio St 435 ; Mc- 136. 

Intyre B. People, 38 111.514; State v. * 1 W. & S. Med. Jur. g 211. 

Bollock, IS Ala. 413; St»te v. Dear- * Roberts v. People, 19 Mich. 401 ; 

ing, 69 Mo. 6S0 ; State v. MuHeo, 14 Rogers c. State, 33 Ind. G43 ; bat eee 

La. Ad. G70; Shanaahan v. Com. 8 Choice v. State, 31 Ga. 424. 

Biuh, 463, qualifying prior coses cited * See People v. BobiosoD, 3 Porker 

§ fil; Stat« V. Thompson, 12 Kev. C. R. 23(>. 

140, and caaet cited supra, § GO. 
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CHAP. HI.] PEACTICE IN CASKS OF mSAHITT. [§ 57. 

7. Practice in Ctuen of Intanity. 

§ 56. The mode of examining witnesses called to testify as to 
sanity is examined in detail in another work.' wimeM 

At present it may be sufficient to recapitulate the {^'nj^" 
following conclusions : — qUnr™ 

(1.) NoD-expertfl as well as experts may be asked ^o"- 
whether in their opinion a party whom they had the opportunity 
to observe was at the time drunk. 

(2.) Such being the case, we must also hold that as to condi- 
tions equally patent to the lay mind, — e. g. etnpor, dementia, 
amentia, paralysis, — a non-expert as well as an expert may give 
bis opinion. 

(S.) When acts of doubtful signification are put in evidence 
by a non-expert, he is not entitled to give bis opinion as to san- 
ity, since this is a matter of which the jnry are as qualified to 
judge as he is. 

(4.) As to hypothetical cases an expert may be examined, but 
not a non-expert. 

(5.) The weight of authority is that intelligent attendants, 
who have lived continuously with a party, may give an opinion 
as to his sanity, though they are not specialists in psychological 
disease. 

§ 57. Whatever may once have been thought, it is now settled 
that the defence of insanity may be taken by the friends iMenec 
and counsel of a prisoner, even though this course be ^Stn bj 
objected to by himself.* Thus in an English case, a [[','^°' 
man was indicted for shooting at his wife with intent coMd. 
to mnrder her, and was defended by counsel who set up for him 
the defence of insanity. The prisoner, however, objected to such 
a defence, asserting that be was not insane, and was allowed to 
suggest questions, to be put by the judge to the witnesses for the 
prosecution, to negative the supposition that he was insane ; and 
the judge also, at the request of the prisoner, allowed additional 
witnesses to be called on bis behalf for the same purpose. They, 
however, failed to show that the defence was an incorrect ono ; 
bnt, on the contrary, their evidence tended te establish it more 

I Wbart. Criin. Et. g 117. * State t>. Fatten, 10 L». Ana. B. 



ovGoQi^lc 



§58.] 

oleart;, imd i 
ity.* To refi 
cused would 
issue. 
§ 58. By tl 
who 

tried by trut 

juiy, 

are 

issue, the faci 

venire awardi 

of office." If 

himself lunat 

8 Geo. 4, c. 2 
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CHAP, m.] PBACTICE IN OASES OF IHSANnT. [§ 60. 

§ 59. If a patty under sentence of death becomes insand after 

conviction, execution is to be deferred.' It has been i„„ni« 

ruled in such case th&t evidence of the convict's mental ^'tT*^ 
.... . . . . miction a»- 

condition at the time of the commission of the crime is fen u*. 

admissible to illaatiate his present condition, provided 

there be other evidence of present insanity, but if there be no 

other evidence of present insanity it b not admissible.' 

§ 60. By the common law, every man is presumed to be saoe 
until the contrary be proved ; and the better opinion is, Borden is 
that vrhen insanity is set up by the defendant, it must dhmiu^ 
be proved as a substantive fact by the party allying •»"'/• 
it, on whom lies the burden of proof.* The finding of an in- 
quisition of lunacy, which is admissible, shifts the burden.* 

the defendant is »ane eDoagh to maka and order hii safe cvatody and removal 

a rational defence, the defeodant ll to one of the state lunatic asylnnu," 

not entitled to peremptory challengesj Ac. 

but challenges for canse maybe made. In Pennsj'lTatiia, the reviaed act 

Ibid. (1660) provides for a special verdict 

Bj the New York Revised Statutes, in case of insanity on a preliminary 

" no act done by a person in a state of issue. 

insanity can be punished as an offence; In Tennessee, nnder the statute, in- 

and no insane person can be tried, sanity, in order to justify confinement 

sentenced to any punishment, or pan- in the insane asylum, must be specially 

isbed for any crime or offence, while pleaded. Coldwell v. Stat^ 3 Baxter, 

! in that slate. 2 Rer. iie. 



Stat 583-3. In the same State, by ^ Hale's Sum. 10; 1 Hawk. c. 1, g 3; 

Ibe Act of May IT, 1869, chap. 895, 4 Black. Com. 34. 

" if aoy person in confinement under * Spann v. State, i1 Ga. SS3. 

indictment tor Ihe crime of arum, or In Pennsylvania, when insanity Is 

murder, or atiempt at murder, shall ap- set up as a bar to sentence, the ques- 

pear to be insane, the county judge of tlon of a jury trial is at the discretion 

the county where he is confined shall oE the conrt. Laros v. Com. 84 Penn. 

institute a careful investigation, call St 200. 

two or more respectable physicians It has been held not error to re- 

and other credible witnesaes, invite quire a defendant to plead " not guil- 

the district attorney to aid in Ihe ex- ty," in addition to his special plea of 

aminatioD, aod it it be deemed necea- insanity. Long v. State, 38 Ga. 491. 

sary, call a jury, and tor that purpose ' Whul. on Crim. Ev. § 336 ; R. 

is fully empowered to compel the at- v. Stokei, 8 C. & K. 188; R. p. Tay- 

tendance of witnesses and jurors; and lor, 4 Cos C. C. 165 ; R. v. Haswell, 

if it is satisfactorily proved that such R. & R. 458 ; Atty. Gen. v. Pamther, 

person is insane, said judge may dis- 4 Brown C. C. 409; R. e. Layton, 

charge snch person from imprisonment, 4CozC. C-149; U< S. v. Lawrence, 

' McC»nnis t>. Com. 74 Penn. St. 245; Wheeler v. State, 34 Ohio St. 394; 
Whart. Crim. £v. g 338. 
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[book I. 



§ 61. Three distinct theories have bees propounded &s to the 
d^ree of evidence requisite to justify a conviction on the issue 
of insanity. 

The first is that insanity, as a defence of confession and avoid- 
Conflictiog ance, must be proved beyond reasonable doubt ; and 
to imoun? '^^^ unless this be done, the jury, the case of the pros- 
^encBna- ^°''^°'* being otherwise proved, are to convict This 
niaite to is expressed by Homblower, C. J., as follows : " The 
uoitj. proof of insanity at the time of committing the act 
ought to be as clear and satisfactory, in order to acquit him on 
the ground of insanity, as the proof of committing the act ought 
to be to Gnd a sane man guilty." ^ Such is the English rule.* 

The second is that the jury are to be governed by the pre- 
ponderance of evidence ; and are not to require insanity to be 
made out beyond reasonable doubt.* This view is maintained in 
Maine ; * in Massachusetts ; * in New York ; ' in Pennsylvania ; ' 
in Ohio ; * in North Carolina ; " in California ; "* in Iowa ; ^^ and 
in Arkansas,'* 

* Sute IT. Lawrence, ST Mb. 674 
(IB70). 

* Com. V. Eddy, 7 Grey, 5S3 ; Com. 
t>. Rogers, 7 Met. SOO i Com. v. Heath, 
11 Grfty, 303. 

■ See People t>. McCann, 16 N. Y. 
58; Ferris v. People, 3S N. Y. 125; 
Walter v. People, 32 N. Y. 147. Se« 
u^ment bj Mr. H. L. Cliotoii la 
New York Senate, April IS, 1878. In 
Flanagan b. People, 62 N. Y. 467, 
Andrews, J., stated tliat all tbat wu 
decided in People v. McCann wu 
that it was error to rule tliat insanity 
mnst be made out beyond reasonable 
donbt. 

In Brotherton v. People, N. T. Court 



4 Cranch C. C. G14 ; U. S. v. McGlue, 
1 Curtis, 1 ; Com. p. Eddy, 7 Gray, 983 ; 
State V. Spencer, 1 Zabriskie, 202 ; 
State t>. Brandon, B Jones N. C. 463 ; 
State V. Starke, 1 Strobhart, 479; 
State 0. Brinyea, 6 Ala. 241 ; People 
V. Myers, 20 Cal. 518; Boawell v. 
Com. 20 Gratlan, S60; Loeffoer v. 
State, 10 Ohio St. 698. 

■ State V. Spencer, 1 Zabriskie, 202. 
As to presumptions in cases of in- 
aanity, see Wharl. Crim. Et. § 739. 

* 1 W. & St. Med. J. g§ 225, 
226. 

■ See Com. r. Eddy, 7 Gray, 6S8; 
Com. V. Rogers, 7 Met. SOO; Loeff- 
ner e. State, 10 Ohio 8L 698. 



' Lynch v. Com. 77 Penn. St. 205; 
Com. V. Ortwein, 76 Penn. St. 414. 
See Com. v. Winnemore, 1 Brewst. 
356 ; Com. v. Haggerty, Lewis Cr. 
L. 402; Meyers v. Com. 83 Penn. St. 
181; Laros v. Com. 84 Penn. St. 200. 

• Loeffner o. Sute, 10 Ohio St. 
098; Bergin o. State, 31 Ohio St. 111. 



* Sute V. Starling, 6 Jones N. C. 
366 ; Sute v. Brandon, 8 Jones N. C. 
469. 

■• People V. CoSinAD, 24 Cal. 230. 

" Sute V. Felter, 32 Iowa, 49. 

" McKeozie v. Slate, 26 Ark. 334. 

As to Indiana, see Mitchell v. State, 
63 Ind. 276. 
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OHAP. ni.] FBACTIOE IN CASES OF IHSANITT. [§ 62. 

A third view is, that io sach an isaae the proiecution muat 
proTe tanity beyond reasonable doubt. Thus, in a case in Mich- 
igan, in 1869, while it vas admitted that sanity was the normal 
condition of the mind, and that the prosecntion might Feat upon 
the presumption that the accused was sane when he committed 
the act, until it was overcome by the opposite case, it was nerer- 
tbeless determined, that, when any evidence whiob t«nds to over- 
throw that presumption is given, the jary are to examine, weigh, 
and pass upon it, with the understanding that, although the ini- 
tiative in presenting the evidence is taken by the defence, the 
prosecution is bound to establish this part of the case as fully as 
it is bound to establish other essential incidents of guilt.' 

Similar views have been muntained by other American courte ; 
and it has been not infrequently ruled, that, where there is tea- 
aonable doubt as to sanity, the jury must acquit.' 

§ 62. The conflict which has been just noticed has arisen from 
the habit of viewing the plea of insanity as an ordinary defence 
of the nature of confession and avoidance. Such, however, is 
not the case. It is rather in the nature of a plea to the juris- 
diction, or a motion to change the venue. The defendant, 
through his counsel and friends, comes in and says that be is 
not amenable to penal jurisdiction. He is not a moral agent ; 
be is intane ; be is not the object of penal diacipline. Such a 

of App. 1876, the tiiftl courtcharged: though ia « tnbsequttnt case this wm 

" This allegation of iDBaaitj is an af- qualified hj Baying that a mere doubt 

firmatiTe issue, which the defendant waB not enough ; the doubt mast be 

b bonnd to prove, and 7011 must be truly reasonable. Kriel i>. Com. B 

aatisGed from die testimony introduced Bu^, 96!. See also Polk v. Stel«, 

byhimthathewasinsane." Itwagalao 19Ind. 170; State n. Marler, 2 Ala. 

charged that if " there U a well-found- 43 ; People v. McCana, 16 N. Y. 5S. 

ed doubt whether this man wai insane And see, to same effect. State v. Jones, 

at the time he fired the pistol you will 60 N. H. 369 1 Bradley v. State, 31 

acquit him." This was held to be no Ind. 492 ; Stevens v. State, 31 Ind, 

ground for reversal. The prisoner, it 485 ; Dove n. State, 3 Heisk. 348. 
waa ruled, was bound to prove that he Such, also, is the later view In Illi- 

was not Bane. Sanity is presumed, nois. UoppB i>. People, 31 HI. 3S5i 

and whoever denies sanity, or inter- Chase v. People, 40 III. 352, overrul- 

poses a defence founded upon insan- ing Finher v. People, 23 III. 283 ; and 

ity, must provo it. The judgment was in MisBOuri, State o. Smith, GS Mo. 

affirmed. S67, as explaining State v. Rlingler, 

> People v. Garbutt, 17 Mich. 9. 43 Mo. 127; State tr. Hundley, 46 Mo. 

» U. S. o. Lancaster, 7 Biss. 440 ; 414; S. P., Wright o. People, 4 Nev. 

Smith t>. Cora. 1 DovaU (Ky.), 224, 107; Stat« ir. Crawford, 11 Eans. 98. 
91 
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§ 62.] OBiMBa. [book I. 

plea may be regarded, when it is set up for the purpose of show- 
ing entire nnamenability to penal process, as a purely eztrinsio 
application, to be made out by a preponderance of proof. Other- 
wise the law approaches those chained with crime as a wolf in 
sheep's clothing. To hold that a reasonable doubt as to a de- 
fendant's sanity should require his permanent imprisonment as a 
dangerous Innatio would be to turn a maxim, apparently benig- 
nant, into an instrnment of gross oppression. A man is tried for 
an assault. The jury have a reasonable doubt of bis sanity, and 
find him, noder the statutes, a dangerous lunatic ; and thb is a nec- 
essary consequence of the doctrine here criticised. Yet from such 
a consequence we revolt. To extinguish a man's civil existence, 
— to place him under close confinement for life, to deprive him of 
the control of his estate and of access to bis family, — something 
more Uian reasonable doubt should be required. For so total an 
extinction, not only of liberty but of civil and social capacity, we 
should at least exact a preponderance of proof. The difficulty is 
attributable to the fact that most cases in which insanity comes 
up as a defence are those of murder ; and to be decreed to be 
civiliter mortuiit, and to be imprisoned as a dangerous lunatic, is 
better than to be hung. But the principle we are here discusung 
applies to all criminal prosecutions ; and if a reasonable doubt as 
to sanity requires a verdict of dangerous lunacy, under the stat- 
utes, in a homicide case, it requires such a verdict in a case of 
assault. If in the former case the court must instruct the jury 
to give a verdict of dangerous lunacy if they have a reasonable 
doubt, the same instruction must be given in the latter case. 

But supposing insanity is set up, not for the purpose of trans- 
ferring the defendant to the category of non-responsible agents, 
but for the purpose of meeting tJie allegation of malice in the 
indictment, does the same rule apply ? Supposing, in other 
words, the defence is ; " We do not say that the defendant is a 
maniac, or an idiot, who is to be put in custody as permanently 
and dangerously insane, and is to have his civil existence ter- 
minated ; but we say that be is predisposed to insanity, and that 
when excited his reason is so swept away by the oarrent of this 
insane tendency, that fae is incapable of deliberate intent.'* Are 
we here to concede that reasonable doubt as to the defendant's 
capacity in this respect ia to acquit ; or moat ve here also, is 
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CHAP, m.] PBACriOK IS OASEB OF MSANITT. [§ 68. 

order to aoqait, reqaire tbat Buch inoapaoity shoald be made out 
by a preponderance of proof? Falling back on the reasoning 
heretofore expressed, we must bold that when a defendant is 
charged with a deliberate homicide, and he offers evidence to 
show that the ocmditioQ of his mind was such (by reason <^ in- 
sane predisposition) that he was incapable at the time of delib- 
.eration, then, if the jury has a reasonable doubt as to enoh ca- 
pacity, he is to be acquitted of the higher grade and convicted 
of the lower grade of the offence. And this is conceded even 
by those courts who hold that on the qaeation of insanity, as an 
absolute bar, there most be a preponderance of proof. Indeed, 
when we examine the reasoning of the courts of Pennsylrania 
and Masaachuaetts in the group of cases which relate to the 
question of reasonable doubt, we find that the distinction here 
expressed lies at the bams of their adjudications. To find a de- 
fendant irresponsible requires a preponderance of proof. But 
whenever there are various grades in an offence, then a reasona- 
ble doubt as to whether the higher grade exists requires a find- 
ing for the lower grade. And whenever intent is a necessary 
constituent of the offence, then a reasonable doubt as to intent 
requires an acquittal. If there be a Ic^cal inconsistency in the 
views just expressed, such inconsistency must be defended by em 
appeal to the maxim in dubio mitius.^ If, on an indictment for 
an assanlt, insanity is suspected by the jury, and if a verdict of 
insanity would subject the defendant to far more rigorous pen- 
alties than a conviction of assault, then there can be no verdict 
of insanity, simply because of a reasonable doubt of sanity. On 
the other hand, on an indictment for murder, where a conviction 
would impose severer penalties than a verdict of insanity, doubts 
must tell in favor of the more benignant applicati<Hi of the law. 

§ 63. When insanity of a permanent type is shown to have 
existed prior to the commisuon of an act, it will be in- launit; to 
ferred to have continued, unless the contrary be proved, Jj^,^*^^ 
down to the time of the act.' It is otherwise, however, ^'^'• 

' nii* U enpbaUcaUy affirmed la 4 Cox C. C. 149; C&rtwright v. Cart- 
IheKomanlaw. "iDpoenalitnticaiiaiB wright, I RulUmore Eccl. R. 100; 
bMigniiii iDterpnUMdum mi." L. Hoge v. FiBher, 1 Fet. C. C. 163; Hix 
IW. § >. D. SO. IT. tr. Wblttenora, 4 Met. 54C; 1 Janu. 

• Whart. Crim. Et. S «« ! B- *•• w WilU (3d Am. ed.), «6i i Wh. & 
8U^ei,»C. k E. ISO; R.«.La7t(n, StMed. Jiu'.g§<l-4;Slatei>.Spenoer, 
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§ 65.] CBiUES. [book 1. 

when the proof is of temporary or spasmodic mania,^ or of de- 
lirium tremeni? 

Evidence, therefore, of prior iosane conduct and declaratiotiB 
may be received on a trial for an act alleged to have been in- 
Bane ; ^ and so may that of subsequent attacks of derangement,* 
if counected in system with the defendant's condition at the time 
of the offence.'' 

§ 64. As facts from which insanity may be inferred, it is ad- 
And from missible to prove epilepsy ; ^ cerebral peculiarities ; and 
»fui'i«ri- anomalies of sensibility, pulse, secretion ; ^ and to pat 
tie>- in evidence the history, conversation, writings, and de- 

portment of the patient, so far as they bear on the issne.^ 

It is admissible, in order to show mental incapacity, when the 
defendant, under trial for larceny, has been shown to be an 
opium-eater, and to have been deprived of his accustomed supply 
of tlie drag, to prove by competent testimony the effect of such 
deprivation on bia mental condition.* 

j^ , § 65. As a rale, it is competent to prove insanity in 

h«reditai7 the family of the party whose sanity is under examina. 
"""""■ tion.» 

1 Zabrjgkie, 196; State v. Hnting, 31 tDBane st Bome period before or aCter- 
Mo.4ei; Stateii.Bdayea, 6 Ala. 241; irards. People o. March, 6 Cal. 543. 
State V. Stark, 1 Strobh. 479; State < See 1 W. & S. Med. Jur. § 37S; 
». Wilner, 40 Wb. 304 ; State t>. People v. March, 6 Cal. 543. 
Seddick, T KanB. 148. ' Com. v. Pomeroj, 117 Mau. 143. 

> Ibid. ; State v. Roddick, 7 Kans. ■ 1 W. & S. Med. Jur. § 470. See 

143; Lewis v. Biurd, 9 McLeao, 56; Laros i>. Com. 84 PenQ. St. 200. 

People p. Francis, 38 Cal. 18S. ' Ibid. §347. But it hiu been ruled 

^ State V. Sewell, 3 Jones Law (N. that familj and neighborhood repula- 

C), 245; People u. PranciB, supra; (ion is not admiBBible to proTC that the 

State V. Reddick, sapra. prisooer was permanently injured in 

' Whart. on Cr. Ev. g 731; R. v. his miod, by reason of a wound which 

Haswell, R. k R. 458 ; Vance u. Com. he had received. Choice v. State, SI 

2 Vii^nia Cases, 132; U. S. v. Sharp, Ga. 424. 

1 Peters C. C. 118; McAllister v. ' Whart. & S. Med. Jur. §§ 378-88. 
State, 17 Ala. 434; McLean v. Sute, See Whart. Crim. Ev. § 731. 
16 Ala. 672; Lake v. People, 1 Parker * Rogers t>. State, 33 Ind. 543. 
C.R.495;Sbitei'.Mewherter,46Iowa, " I Wh. & St. Med. Jur. g 372; R. 
88. Insanity of the prisoner, at the ii. Tucket, 1 Cos C. C. 103 ; K. v. Ox- 
instant of the commission of the of- ford, 9 C. & P. 525 ; Smith v. Kramer, 
fence, can only be established by evi- 1 Amer. Law Reg. 353; Bradley o. 
deuce tending to prove that he was State, 31 Ind. 492; State «. Feller, 25 
Iowa, 67 ; People ». Garbutt, 17 Mioh. 
94 
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CHAP. lU.] STUPEFACTION AS A DEFENOE. [§ 66. 

It baa been said that wbere hereditary insanity is offered as an 
excuse for crime, it mnat appear that the kind of insanity pro- 
posed to be proTen is no temporary malady, and that it is noto- 
rious, and of the same species as that with which other members 
of the family have been afflicted.' But this last qualification 
cannot be sustained, as insanity rarely descends in the same com- 
mon type, but varies with individuals.^ 

Of course proof of hereditary insanity can only be admitted 
as cumulative evidence. By itself, the insanity of ancestors is 
no defence.' 

Evidence that certain causes might induce insanity is not ad- 
missible without laying or offering to lay a basis of proof to show 
that insanity actually existed.* 

7. Other Forms of UnconB(riou»net». 
§ 66. Other forms of unconsciousness may be noticed as con- 
stituting a defence to a criminal charge. A man may other 
commit an injury when asleep, as when in a state of (^"^f' 
sleep-walking or somnambulism." Or he may be under •«>o>™«m 
the influence of opinm, or of ether, or other anodynes." deimca. 
The question then arises, was the defendant at the time of the 
act a free agent? If not, the act is not criminally imputable to 
him. But we have to keep in mind two possible conditions which 
may greatly vary the case. If the abnormal state was artificially 
induced in order to facilitate the commission of the crime, then 
the offence is malicious. If such state was negligently induced, 
Utea the defendant may be chargeable with a negligent offence. 

9. Thus iDBtnity of nncles has been ■ See Snow v. Benton, 28 HI. 806. 

received in eTidence ; Baxter r. Ab- In Laros v. Com. 84 Fenn. St. 200, it 

bott, 7 Gray, 71; sod even of collnt- is ruled tbat such evidence is Dotcom- 

eral deacendania from a common an- peteul nntil evidence of the defend- 

cestor three generations back. Com. ant's own Insanitj is given. See 

V. Andrews, cited 1 W.& S.Med.Jur. People r. Fine, 2 Barb. 666; State v. 

g37S; Edmund's case, Ibid.; and see Christmas, 6 Jones N. C. 471. 

Com. c Rogers, T Met. 500. * Sawyer v. Stat«, 36 Ind. 80; 

> State D. ChristmaB, 6 Jonee N. Bradley v. State, 81 Ind. 492. 

C. (Law) 471. * See these cases diicassed in 1 

« 1 W. & S. Med. Jur. g 37S ; Whart. Whart. & St. Med. Jar. §§ 48!-*. 

Crim. Ev. g 731. ' Rogers o. State, 33 Ind. 543. 
95 
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§ 67.] 0BUIK8. [BOOK I. 
U. INFANTS. 

§ 67. Until an infant arrives at the ^e of eeTen, be cannot 

. , . be convicted of a criminal offence. Under that aee 

der Mvea the infant ma; be chaatised by his parents or tutors, 

nspoBM- but cannot be judicially punished, for he cannot be 

*■ guilty in such a way as involves the ordinary penalty of 



> 1 Inst. ! ; Burn's Jnatice (29th L. Com. de fsls. (48. 10.) Impnberem 
ed.), tit. Children; 1 Hale, 19, 20; iahoc Edictnm incidere (]ice'><3uiii'""> 
4 Bla. Com. 33 ; R. v. Giles, 1 est, quoniam 'falsi crimine vix possit 
Moody C. C. 166 ; Marsh v. Loader, teneri, quam dolus mslos in earn aeta- 
14 C. B. N. S. 5SS; People e. Town- tem con ciidit. L. 111. pr. D. de Teg. 
send, 3 Hill (N. Y.), 4'9. The Ro- iur. (50. 17.) L. 1. § 4. C. de fals. 
mtu common la<r is to the same ef- monet (9. 24.) Viduas autem ao pu- 
fect: Fiinias fiat. Hist. sTiii. S. pilloBspeoialidignoBindulgeDtJacredi- 
13. Frugem quidem aratro qaaesi- dimug .... impuberes vero, etiamsi 
tam furtim ooctu pavisse ac secuisBe, conscii fuerint, nullum sosdneant de- 
pnberi xii. tabnlis capitate erat, sus- trimentum, quia aetas eorum, quid 
penaumque Cereri necari inbebant, rideat, ignorat L. 7. C. de poen. (9. 
graviuB qaam in homicidioconvictum: 47.) Impunitas delicti propter aetatem 
impnbem Fraetoris arbitratn verberarl non datur, si modo in ea quis sit, in 
noziamque dupUooe decenii. Gellius qaam crimen, quod intendiiur, cadere 
xL IS. Ex ceteris aotam manifestia potest. H. J. EDgelkcns Spee. quo 
ftnibuB liberoi verberari sddicique narrantur, quae de imputatiooe ad 
iussemnt (Decemviri) ei, cui ftwtnin poenam propter aetatis defectum vel 
fortum esBOt, si modo id loci fecieeent, plane vel partim cessante legibus in- 
neque ee telodefendissent: swrositem venianturcoDsiituta. Groningae, 1834, 
finti manifest! preniOB verberibuB affici pp. 8-30. H^lie, in his Th^rie du 
et e saso praecipitari, sed pueros im- code p^nal (ii. p. 166), thus spesks: 
puberes Fraetoris arbitratu Terberari II est une autre distinction encore sor 
voluerunt, nozamque ab his factam laquelle notre Code est mnet, et que 
sarciri. " Infantes," (nndw seven r^clament cependant k la fois la jus- 
years), bj the Code, are absolutely ^ce et rbmnanitti. 11 est un Bge oit 
irrespon Bible. Of " impuberee" (be- I'innocence de I'agent est une oerti- 
tween seTeo and twelve or fourteen, tnde; cet ftge est la premibra enfance. 
respectively), the responsibility is de- La loi ne dut pas livrer k U justice 
termined by the question, *' si Jam des enfants dans lesquels il est impos- 
doliv. culpae capaces dnt." This is sible de snpposer un discemement 
determined not merely bythe corporeal quelconque de Taction qu'ib ont com- 
andmental development of tbeindivid- mise. Elle ne doit pas permettre que 
aal, but by the nature of the ofience. leur vie soit fl^trie k I'avaDce par un 
L. 1. SSS. L. 14. D. deSC. Silan. (29. jngement public, lorsque leur inno- 

S.) L. 2S. D. de furt. (47. 2.) h. 2. § cence est Jvidente Au reste, 

19. D. vi bon. rapL (47.8.) L. 3. g I. cette disposition ne seraitnne innova- 

D. de iniur. (47. 10.) L. 22. pr. D. de tion que dans notre legislation. Nona 



ovGoQi^lc 



OHAP. in.} WFAST8. [§ 68. 

§ 68. Betveen the age of aeven and fourteen responsibility is 
conditioned on capacity. If it appear tbat a child Between 
Trithin these limite is capax dolt, which is to be deter- J""'"^ 
mined hv the circumstaDces of the case, he may be con- ■■> 'Dfu" 
,,111 '"P^ ''»'• 

Ticted and condenined.* maybe 

It is a primd facie presumption of law that under 
fourteen the child is not capax dolt. As to a child under seven, 
this presumption is irrebuttable. As to a child between seven 
and fourteen the presumption is rebuttable, the burden of over- 
throwing it being on the prosecution ; the intensity of proof 
varying with age and other circumstances.' 

ATODi n^pel^ piDS bant qD« le droit anr U Miette no enfoDt qui n'& pu 

romoia «( la loi anglaise pla^aient }ue- bait on neuf aDt accompliB, c'est no 

qu'fa rSge de lept ane les enCanti k scaDdole, c'eet an acC« affligeant qui 

I'abri de toute pourauite. Le Code n'aura jamais raMentiment de la con- 

p^nal d'Autricbe a 6t4 plus loin encore science publiqae. Cost nne iSducatlon 

.... L'assentimenC dea l^gitlateiirt qa'il /aat donner k ces petite tnfor- 

proclame done comme un fait qu'il eat tun^s; on ne pent songer k ienr inSiger 

an age (que cet ftge ee lermioe k sept, une peine Qu'od ne diae pas que 

neuf ou dis ana) oti I'enrant eat irre- nos craintea n'ont sucun fondement, 

■ponaable de tons Kt actei. Et, en que des enfans de cet S^e ne sont 

«ffet, on ne pent m^connaltre qu'k jamais poursuivia. Encore tout r^cem- 

cette ^poque de la vie, I'enfanl, mCme ment lea papiers publica nous out ap- 

le plus intelligent, n'a qu'nne percep- pris qu'un enfant de sept ans avait 

tioQ incomplete de raction qn'il com' 4(4 traduit devant un tribunal fran- 

met San> doute cette r^gle peat faia. 

n'etre pas d'une v^ritd abaolue ; aans ' K. v. Groombridge, T C. & P. G89; 

douUqnelquescasexceptiDnnelapour- R- e- Vanplew.S Fost.&F. G30; State 

ront etre aignal^ : mait la ahret^ pub- v. Dobertjr, 2 Tenn. 8U; State v. Guild, 

liqne ne aera point compromise, par SHalsLlfiS; Willetu. Com. IS Busb, 

cela aeul que quelquea conpablea de 330 ; Godfrey v. Slate, 31 Ala. S23. 

cet ^e dcbapperaient k la repression ■ Ibid-i Hale's Sum. 43; 1 Hawk, 

qu'ils auraient m^ritfc ; et Ton ne c. 1. a. 8; 4 Bla. Com. 24; R. u. Wild, 

doit pas ae biter de fl^trir dana son 1 Mood. C. C. 452; R. v. Smilb, L. & 

genne la vie de ces jeunea enfanta C. 607; R. v. Owen, 4 C. & F. 336; 

dont il eat difficile de prouver la crim- R- 1>. Smitb, I Cox C. C. 260 ; Com. 

inalitd. With this may be grouped v. Elliot, 4 Law Rep. 329; State v. 

the following from Rossi (Traits ii. Learnard, 41 Vt. CSS ; Com. v. Mead, 

p. 1S5): Mais tout en fixant k I'Sge 10 Allen,898; WilletD.Com- ISBusb, 

de seize ans environ le point de d^- 230. See note in 1 Green's Cr. R. 

part pom- la pr^aomption de responsa- 402. 

bilite, il n'est pas rationnel de a'arrfi- According to an enlightened Gar- 
ter ^ cette unique distinction, et d'ez- man juriat and atatesman, the i^ of 
poser nn enfant de sept ou buit ana h criminal responsibility is postponed in 

ttre traduit en justice Placer proportion to tbe extent to which tbe 

Toi. I. T 87 
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§ €9.] CRTues. [book I. 

An exceptional case is reported in New Jersey, wbere a boy 
of twelve years was convicted, on his own confesaion, imper- 
fectly sustained by circumstantial corroboration, of murder, and 
was sentenced and executed.^ 

It is agreed on all sides that when foarteen arrives crimiual 
responsibility attaches.' 

§ 69. A boy under fourteen is presumed by lavr unable to 
Boy under CO™™'* a rape, and therefore, it seems, cannot be guilty 
lo'it^a of it ; and though in other felonies malitia tuppUt 
incapable aetotem in some cases, yet it seems as to rape the law 
*"' presumes bim impotent as well as wanting discretion.^ 
Nor at common law is any evidence admissible to show that 
in fact he had arrived at the full state of puberty, and could 
commit the offence.* But he may be a principal in the second 
degree, if he aid and assist in the commission of this offence, as 
with other felonies, and it appear that he bad a mischievous dis- 
cretion ; for the excuse of impotency will not in such case ap- 
ply," And though an infant under fourteen cannot be convicted 
of an assault with intent to commit a rape ;^ be may be convicted 
of an assault under the 7 Will. 4, s. 1 ; 10 Vict. c. 85, s. 11.^ 
After he passes fourteen, the presumption vanishes ; and in a 

State aBsumes the responsibility of the 558. But see contra, People v. Kan- 
education of its children. " The bet- dolph, 2 Parker C. R. 17i; Williams 
terthe school discipline, the more cod- v. State, 14 Ohio, 222; Moore i;. State, 
fideutly can the State defer to riper IT Ohio St. 521, irbere the presump- 
jears the application of penal justice." tion it held rebuttable; and see more 
ThuB, while in the Roman and canon fully infra, § 561. See State v. Pugh, 
law retponaibility began at seven 7 Jones N. C. Gl. 
years, in modern Germany it does not * 1 Hale, 630. See cases infra, § 
begin till twelTS." Schaper, in Holtz. 211. 
Straf. ii. 161. > R. o. Eldershaw, 3 C. & P. 396; 

' State V. Guild, 6 Hahited, 163. R. v. Groombridge, 7 C. & P. 582; R. 

See also State r. Bostick, 4 Han-ing- v. Philips, 8 C. & P. 736; R. o. Jot- 

ton, 563. dan, 9 C. & P. lie ; R. v. Brimilow, 3 

" State V. Goin, 9 Humph. 173 ; Mood.C. C. 122; S. C, 9 C. & P. S66; 

Stater. Bostick, 4 Hairing. 568; State State v. Sam, Winston N. C. 300; 

c. Handy, Ibid. 566; Irby v. State, 33 State v. Pugh, 7 Jones N. C. 6t. 

Ga. 496. See contra, Com. v. Green, 2 Pick. 

* I Hale, 630. And see R. o. EI- 380; People v. Randolph, 2 Parker 
dershaw, 3 G. & P. 396 ; K. v. Groom- C. R. 174; Williams v. Statu, 14 Ohio, 
bridge, 7 C. & P. 682. 222. 

* R. V. PhiUp8,8 C. 8c P. 786 ; R. ' R. i'.BrimUow,2Mood. C.C. 122; 
D. Jordan, 9 C. & F. 118 ; Lewis C. L. 9 C. & P. 866, S. C. 
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CHAP. mO 



C§71. 



case in Delaware, s boy just arrived at that age was convicted 
of the conaunimated ofEence.^ 

§ 70. An infant, under the limitations which have been above 
expressed, may be guilty of forcible entry, if concerned infant'* 
in actual personal violence,* and the justices may fine g^cij'"' 
him therefor ; though it is doubtful whether under the '^*'"- 
old English statutes he could be imprisoned for this oSence.^ As 
to other misdemeanors attended with a notorious breach of the 
peace, such as riot, battery, or the like, an infant is liable under 
the above limitations,* and he is indictable for perjury or cheat- 
ing.* But it is otherwise as to quasi civil suits. Thus, an infant 
under twenty-one is not responsible for not repairing a bridge or 
highway, or other euch acts of omiesion of civil duty,' though he 
may be convicted on a penal statute.^ An infant under seven 
cannot be indicted for a nuisance on his land.^ 

§ 71. As will hereafter be seen, an infant over fourteen, who 

falsely claims to be of age, and thus obtains money, is i„f^i u^ 

indictable for false pretences.^ But this can onlv be i"'* '"' 

^ •' lalie rapr«- 

done when there is nothing in the infant's appearance ■eaiaUoin 

to put parties dealing with him on inqniry as to the 
true facts. 



1 State V. Handy, 4 Harrington, 
5S6. Infra, $6G1- 

' 1 Hawk. c. U, B. 39. 

' 1 Hawk. c. 64, 8. 35. 

< 1 Hale, 20, 21 i 4 Bla. Com. 22 ; 
Bullock i>. Babcock, 3 Wend. S91. 

' 3 Bac. Abr. Infancy (H.). Infra, 
SS 1U8-9. 

■ R. v. Sutton, 5 N. & M. 353; Bla. 
Com. 22 i Co. Lit. 257. 

' See 4 Bla. Com. 308 ; 2 B. & P. 
93, 530; 2 T. R. 545. 

■ People c. Townsend, 8 Hill N. 
T. 479. 

* Infra, $1149. 

" The preaumptioD of law in faror 
of infanta under fourteen, and the ne- 
cessity of satisfying the jury that the 
child, when committing the act, must 
have known that he was doing wrong, 
is well illnitrated by the cue of R. 
t>. Owen, 4 Carriugion & Payne, 236 



(1S30), where a girl ten yean of age 
was indicted for stealing coals. It was 
proved that she was standing by a 
large heap of coals belonging to the 
prosecutor, and that she had a basket 
upon her head containing a few coals 
which the girl herself said she had 
taken from the heap. Littledale, J., 
in summing up to the jury, remarked: 
' In this case there are two questions: 
First, did the prisoner take the coals? 
and lecond, ifehe did, bad shi: at the 
time a guilty knowledge that she was 
doing wrong ? The prisoner is only 
ten years of age, and unless you are 
satisfied by the evidence that, in com- 
mitting this ofieoce, she knew that she 
was doing wrong, you ought to acquit 
her. Whenever a person committing 
a felony is under fourteen years of age, 
tbe presumption of law is, that he or 
she has not sufBcient capacity to know 
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§ 72.] CBiUES. [boor I. 

§ 72. Upon a presentment against an infant for a miade- 

Wben in- meaDOF, he has a right to appear and defend himself in 
fuit owy person or by attorney, and it is an error to assign him 
■ttoniej'. f^ guardian, and to try the case on a plea pleaded for 
him by the guardian.^ 

th&t tt is wrong; and such person ought fumptioD of law arises at all; and that 

not to be convicted unless there be which is termed a malicious intent, a 

evidence to satisfy the jarj that the guilt/ knowledge that he waa doing 

party, at the time of the offence, had wrong, must be proved by the ctI- 

a guilty knowledge tbat he or sbe was dence, and cannot be presumed from 

doing wrong.' The jury returned a the mere commission of the act.' 

verdict of ' Not guilty ; ' adding, ' We " Tbis fact of guilty knowledge may 

do not think the prisoner had any often be provedfromthecwcumBtaDces 

guilty knowledge.' of the case; as, if the prisoner con- 

" So in People v. Davis, 1 Wheeler ceals himself, denies the act, or in any 

C. C. 230 (1823), in an indictment for way shows a consciousness that he was 

larceny, the defendant being not yet doing wrong. 

fourteen years old by a few weelcs, the " Thus in the case of State t'. Doher- 
taking was clearly proved, but no evi- ty, 2 Tenn. 80 (1806), where a girl 
denee was offered of hh capacity to between twelve and thirteen years of 
commit crime, and the jury was in- age was indicted for murder, (he jury 
Btructed that the law presumeB an in- was instructed, ■ That if an infatit is 
fant under fourteen incapable of com- under fourteen and not less than seven, 
mitting crimes, ' and in order to show the presumption of law was that he 
his liability, it was necessary to prove could not discern between right and 
bis capacity,' and there being no evi- wrong. But this presumption is re- 
dence either way upon the point, the moved, if, from the circumstances, it 
defendant was acquitted. The same appears the person discovered a con- 
principle was adopted in Walker's sciousnessof wrong.' 
case, 5 City Hall Recorder, IS 7 (1820). " That this fact of guilty knowledge 
" This doctrine was again disiinctly may appear from the circumstance* of 
affirmed in The Queen v. Smith, 1 the case, see Stage's case, 5 City Hall 
CoiO. 0.260(1845), where a boy ten Recorder, 177 (1821), where a boy of 
years of age was indicted for mali- tbe age of eight years was indicted for 
ciously setting fire to a hay-rick. The the larceny of a lady's dressing-box 
act of firing wsm clearly proved, but and jewelry. The owner detected the 
there was no proof of a malicious in- boy going out of the bouse with the 
tention. Erie, J., told tbe jury, box under his arm ; she seized him, 
' Where a child is under the age of and he tried to bite her and retain tbe 
seven years, the law presumes him in- box by force; be then began to cry, 
capable of commitUng a crime; after and said another boy told him to take 
tbe age of fourteen he is presumed (o away the box. No other evidence of 
be responsible for his actions as en- capacity was offered. The jury were 
tirely as if he were forty; but between told that they must be satisfied that 
the ages of seven and fourteen no pre- he had a capacity of knowing good 

' Word V. Com. 8 Leigh, 74S. 
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CHAP, m.] IHPAHTS : UARRrED WOMEN. [§ 76. 

§ 78. When age can be ascertained by inspection, the court 
and juiy most: decide.' But ordinarily opinion of med- Afce ii in- 
icnl experts is admissible to prove age.' And age is f^ ^tr- 
generally inferable from circumstances. cum««na«». 

§ 74. We have elsewhere seen * that no conviction should be 
permitted to rest on a confession without proof of the confes- 
wrpvt delicti, and that a confession is dependent for JJ^"^!"" 
credibility on the character and circumstances of the "■'^''i*. 
declarant. To children these cautions are peculiarly applicable, 
as from their immaturity and inexperience they are likely to in- 
dulge in loose talk. But a child's confessions, if not elicited by 
threats or promises, are technically admissible against him.* 

m. FEIIB COTERTS. 

§ 75. There is no technical objection to an indictment naming 
the wife singly. It is not necessary that the husband ladtctment 
should be included as a joint defendant, even though jj^'i^'^'"' 
he was living with her at the time," or was jointly par- "^*" ( 
ticipant with her in the offence.* But it is tight and ■'•t* •lo"*- 
proper, in the latter case, that there should he a joinder, and 
though a nonjoinder is no defence, and is not demurrable, the 
ooart may on motion compel it.'' The hushand may he singly 
indicted for his wife's act done under his command.' The indict- 
ment need not negative coercion.* 

§ 76. Indictments against wife jointly with husband are un- 
doubtedly good on their face, and will be sustiuned on And w m 
demurrer, onarrestofjudgment,or in error.*" And this ^,1^1,'^'' 

from evil; that thia might be proTed * R. v. Fenner, 1 Siderfia R. 410; 

by txtriatic Wstimony, or it might 3 Keble, 468 ; R. v. Jordan, i Keb. 

uiM from tha circumMaacei o( the 634; R. ». Foxbj, 6 Mod. 178; K. n. 

ease." 5 Bast. L. Rep. N. S. S64. Serjeant, I Ry. & Mood. SSS; Com. 

1 SiAta e. Arnold, 13 Iredell, 184; v. Lewis, 1 Met. ISl ; Ijute ■>. CoU 

Feop1ec.ToirDRend,3Hill(N.Y.),479. lins, 1 McCord, 399. 

Sm tupra, S TO ; Wh. Cr. Et. g SIO. ■ Somertet'B cam, 3 St. Triala, 986 

* Stater. Smith, Fbill.(N.C.)L. 302. (1616); R. f. Crofti, 3 Strange, 1120. 

' Whart. on Crim. Ev. § 532. ' Rather v. State, 1 Porter, 132. 

« R.V. Wild, 1 Mood. C.C. 453; R. * See Com. v. Barry, 116 Mate. 

t>. Upcborch, Ibid. 46S ; Mather v. 146; Mulvey d. State, 43 Ala. 316. 

Clark, 3 Aikent, 109; State o. Guild, * Slate v. Neltan, 29 Maine, 32». 

9 Halrted, 163; State v. Boitick, 4 "> r. tr. Hammond, 1 Leach, 499; 

HairiDg. 963. R. v. Mathewi, 1 Eng. L. & £. fi. 
101 
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§78.] 



[book I. 



■e*|"*t rule has been specifically applied to indictments for aa- 
*ih1 wifa aault and battery ; ^ for keeping a bawdy house ; ^ for 
keeping a gaming house ; ^ for keeping a tippling 
house ; * for forcible entry and detainer ; ' for stealing and re- 
ceiving ; ' for murder ; ' and for treason.^ 

After a conviction of husband and wife jointly, the court may 
affirm the judgment as to the husband, and reverse as to the 
■wife.* But where the offence is joint, the wife cannot be con- 
victed without the husband.^" 

§ 77. If 9, feme covert be indicted as & feme sole, her proper 
Wife's course is to plead the misnomer in abatement, for if she 
mn«TS" plea^ over, she cannot take advantage of it.*' She 
p[^Bd '" must aver her marriage in her plea, and prove it affirm- 
atively.*^ The practice on such a plea is elsewhere 



§ 78. By the English common law, if a crime of minor grade 
wits pro- ^^ committed hy a wife in company with or in the 
presence of her husband, it is a rebuttable presumption 
of law that she acted under his immediate coercion,** 
It is, however, conceded, that if she commit a crime 
opentiDg of her own voluntary act, or by the bare command of 
in crime, jjg,. jjygband in his absence, or, as it is held by the old 



under her 
huslMnd'« 
coercion 



G49 ; 1 Den. C. C. S86 ; R. v. Dison, 
10 Mod. SSSi R. V. Cruse, 8 C. & P. 
G41 ; State d. Nelson, 39 Me. S29; 
Com. n. Trimmer, 1 Mass. 476; Coot. 
f. Tryon, 99MaK9.442; State u.Bentz, 
U Mo. 27; State t>. Parkerson, I 
Strobh. 169. 

> R. V. Cruse, 8 C. & P. 541; State 
o. ParkersoD, 1 Strobh. 169. 

" R. B. Waiiams, 10 MoA. 63[ 1 
Hftwk. c. 1, s. 12; State t>. BenU, 11 
Missouri, 27. 

■ R. t>. DUon, 10 Mod. 8S5. 

* Com. r. Murpby, 2 Gray, 510. 
Intra, § 1509. 

* State 17. Harvey, 8 N. H. 65. 

* R.V. M'Athey. 9 Coi C. C. 261. 
» R. o. Cruse. 8 C. & P. 541; Com. 

8. Clupman, Phil. Pamph. 1831. 

I SoraerriUe'i case, I Anderson R. 
104. 
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* R. V. Mathews, 1 Eng. L. & E. 
549; 1 Den. C. C. 596. 

» Rather v. State, 1 Porter, 182. 

" R. IT. Jones, J. Kel. 37; WharL 
Crim. Plead. & Pthc. §§ 96, 423 el ftq. 

" R. D.Atkinson,! Buss, on Cr.35; 
R. D. Haesall, 2 C. & P. 4S4; R. v. 
Woodward, 8 C. & P. 661; R. p.Mc- 
Ginnes, 11 Cox C. C. 391 ; R. e. Tor- 
pey, 12 Cox C. C. 45. 

" Whart. Crim. Plead. & Prac. § 
423; Com. o. Neal, 10 MaM. 162; 
Com. V. Eagan, 108 Mass. 71. 

" Infra, §210; 1 Hawk. c. 1; R. ■>. 
Smith, 8 Cox C. C. 27; Davis v. State, 
15 Ohio, 72; Miller v. State, 25 Wis. 
384. The Roman law thus speaks: 
L. 13. § 7. D. ad L. Inl. de adulter. 
(46. 6.) Si quis plane uxorem suam, 
quum apud hosUs csset, adnlterium 
uommisisse arguat, benignius dicetur. 
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CHAP, m.] MARBIED VOMEH. [§ 79. 

writers, if she be gailty of treason, murder, or robbery, or any 
other crime, malum in »e, and prohibited by the law of nature, 
or which is heinous in its character or dangerous in ite conse- 
quences, even in company with or by coercion of her husband, 
then she is punishable as much aa if she were sole.^ It may 
be questioned, however, whether the coercion and presence of the 
husband, if a defence at all, are not a good defence in all cases, 
and whether the exception taken as to the higher grades of fel- 
onies can be maintained.^ The difficulty, however, is in find- 
ing, in the present state of society, when the husband is as likely 
to support the wife if she is engaged in doing wrong, as the wife 
is to support the husband, any reason on which the presumption 
is to reet.^ 

§ 79. In any view, presence of the husband at the time of the 

commission of the crime is necessary to enable this pre- 

* Pmamp- 

sumption to apply, but such presence by itself starts two u n- 
the presumption.^ It is sufficient if the presence ie near 

posse sum accusare iure viri ; Bed ita by a rule which is tolerable onl j be- 

demum adulterium maritus Tindicabit, caDse it is practically evaded on aU 

si vim hostium pasaa dod esaet : cet«- most every occasioD where it ought to 

rum quae vim patitur, non eat in ea be applied." 

causa, ut adulterii vel stuprldamnetur. * 1 Hawk. c. 1, s. 9;1 Hale, 47; 

cap. 41. De reg. iur. in vi. (5. 13.) Dalt. c. 1S7; 4 Bl. Com. 29; R. p. 

Imputari non debet ei, per quem non Cruse, 8 C. & P. 541 ; 2 Moody C. C. 

sMt, el non facial, quod per eum fuerat 63, S. C. ; R. v. Dixon, 10 Mod. 335 ; 

fackDduin. R. v. Fenner, 1 Sid. R. 410; R. c. 

1 1 HaleP. C. 45;Hawk.bk.i.c.l; Jordan, 2 Keble, 634; R. e. Crofts, 2 

1 Black. Com. 444; R. u. Knight, 1 C. Strange, 1130; R. v. Taylor, 3 Burr. 

&F. 116; Com. [I. Neal, 10 Mass. 154. 1679; R. v. Serjeant, 1 R. & M. 352; 

» I Rubs, on Or., by Greaves, 18, 25, R o. Price, 8 C. & P. 19 ; E. v. Brady, 

note; 1 Bishop's Criminal Law, 277 ; 3 Cox C. C. 425 ; R. v. Hill, 1 Den. 

R. V. Manning, 2 C. & E. 887 ; R. o. C. C. 453 ; R. i>. Cohen, 11 Cox C. C. 

Smith, 8 Coi C. C. 27 ; R. v. Ward- S9 ; R. v. Hughes, 2 Lewin, 229 ; 

roper, 8 Cox C. C. 28 1. State p. Nelson. 29 Me. 329; State v. 

» Sir J. Stephen, Dig. C. L. (note Hsrvey, 3 N. H. 65; State v. Potter, 

toarticle30), writes: '■ Surely, asmatr 42 Vu 495; Com. d. Martin,! Mass. 

ters now stand, and have stood for a S48 ; Com. v. Trimmer, 1 Maas. 476; 

great length of time, married women Com. v. Neal, 10 Mass. 152 ; Com. d. 

ought, as regards the commission of Lewis, 1 Mel. 151; Com. v. Butler, 

crimes, to be on exactly the same foot- 1 Allen, 4 ; Eagan v. Com. 103 Mass. 

ing as other people. But owing partly 71 ; Uht'a case, 6 Gratt. 706; Davis v. 

to the harehness of the law in ancient State, 16 Ohio, 72 ; Jones v. State, i 

times, and partly to its uncertain and Blackf. 141 ; State v. Williams, 65 N. 

fragmentary condition, it is disfigured C. 399; Stale v. Collins, 1 McCord, 
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§ 79.] CBIUES. [BOOK 1. 

enough to put the wife under the husbAnd'a Buperrision.* The 
preaumption is, however, primd facie only, and may be rebutted, 
either by showing that the wife was the instigator or more active 
party, or that the husband, though present, was incapable of coero- 

ing, as that he was a cripple and bedridden, or that the wife was 
the stronger of the two, or that she was exercising a free volition.' 

355; State D. Farkenon, 1 Strobti. 169; 516), ib.M it was done under his coer- 

State V. Bentz, 11 Mo. 27. cion; bnC It is abwluMlj' necesmry 

' R. 17. CDnoll}r, S LewiD, S39; Com. that tlie busband ahoidd, in BDch a 

e. Welch, 97 Mass. &9S. uate, be actually present, and taking 
» Quinlan v. People, 6 Parker C. R. a part in the transaction. Here it is 

9; Tabler v. State, 34 Ohio St. 127; entirely the act of the wife. It is, in- 
State V. FarkersoQ, 1 Strobhart, 169; deed, in consequence of a communica- 
See 1 Russ. on Cr. 21; R. v. Staple- lioQ previously nith the hnsband that 
ton, I Crawf. k Dix Ir. C. C. ISS; R. the witness applies to the wife ; but 

f. Price, 8 C. & P. 19; R. v. Cruae, 8 she is ready to deal, and has on her 
C. & P. G53; R. t. Torpey, 12 Cox person the articles which she deliver* 
C. C. 45 ; 2 M. C. C. 53; R. v. Mat- to the witness. There was a putting 
thews, 1 Den. C. C. S96; Com. e. off before Uie husband came; and it 
Trimmer, I Mass. 476; Com. v.Eagan, was snflicient if, before that time, she 
103 Mass. 71 ; State n. Williams, 6S did tbat which was necessary to com- 
N. C. S98 ; Miller v. State, 25 Wis. plete the crime. The coercion mntt 
S84. Under Arkansan statute, see be at the time of the act done, and 
Edwards v. Stale, 27 Ark. 493. then the law, out of tenderness, refers 

Where a wife, by the incitement of it pTim& facie to the coercion of the 

her husband, but in his absence, know- husband. But when the crime has 

ingly uttered a forged order and cer- been completed in his absence, no snb- 

tificate for thereceiTing of prize mon- sequentactof his (although it m^ht 

ey, it was held that they might be in- possibly make him an accessary to the 

dieted together, the wife as principal felony of (he wife) can be referred to 

on the 49 Geo. 3, c. 123, and the hua- what was done in his absence," R. 

band as accessary before the fact, at v. Hughes, 2 Lewin, 228; 1 Russell, 

common law. Morris's ca«e, 2 Leach, 21. See also R. v. Hill, 3 NewSess. 

1D9S; 1 Russ. IS; R. & R. C. C. 270. Cas. 648; 1 ]>en. C. C. 45S. In a later 

And see R. v. Atkinson, cited 1 Russ. case, however, the common sergeant, 

on Cr, 35 ; R. c. Hill, 3 New Sees. Cas, after consulting Bosanquet and Colt- 

64S; 1 Den. C. C. 463; 1 Temp. & M. man, JJ., held that the wife was eoti- 

150. See 1 Russ. on Cr. 21. On a tied to an acquittal on an indictment 

trial for a similar offence, Tbompson, for counterfeiting, where it appeared 

B., stopping the counsel for the prose- tbat she uttered the money in the 

entioD, said : "I am very clear aa to presence of her husband. R.n.Price, 

the Uw on this point. The law, out 8 C. & P. 19. And a woman who 

of tenderness to the wife, if a felony went from shop to shop uttering base 

be committed in the presence of the coin, ber husband accompanying her 

husband, raises a presnmption prima each time to the door, but not going 

Jveit, and prmH facie only, as is clear- In, was holden by Bayley, J., to be 

ly lud down by Lord Hale (1 Hale, under her hnabaiid'i coercion. MS. 

IM 
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OHAF. m.] HABRTED WOMEK. [§ 79. 

So, if a woman receive stolen goods into her honse, knowing 
tbem to be such, or lock them tip in her chest or chamber, her 
hnsband not knowing thereof ; if her husband, so soon as he 
knows the fact, forsake his house and her company, and make 
his abode elsewhere, he is not to be charged for her offence ; 
though the law otherwise will impute the fault to him, and not 
to her.' 



Durham Spring Am. 1829; Matthflir'a note (b), Sth ed. See, too, R. d.Toi^ 

D^^st, 36; Conolly'a cue, 2 Lewin, pe/, 12 Cox C. C. *5. As to attor- 

3S9. ing, see R. t>. Price, S C. & P. 19. Ai 

1 Ddt. c. 157. to false siresring, R. v. Dicks, 1 Rna*. 

Sir J. Stepbeo (Dig. Crim. Law, Cr. 94, 4th ed. 

art. 30) summarizes the law as fol- In Sellers t>. People, 19 Alb. L. J. 

lows:— 499, N. Y. Ct. App. M»y 37, 1879, 

" If a married woman comniita a the following points are given : — 
theft, or receives stolen goods, know- " A wife will not be held responsi- 
ing tbem to tie stolen, in the presence ble for a larceny committed by her by 
of her husband, she is presumed to coercion of her husband, or in bis corn- 
have acted under hb coercion, and pnny, which presumes coercion. But 
iuch coercion excuses her act; but the coercion of his company is only 
this presumption may be rebntted if presumed; and if il appears that she 
tbe circumstances of the case show was urged to the offence b^ him, bat 
that, in point of fact, she was not co- was an inciter of it, she is as respon- 
erced. sible as he. If she steals of her own 

" It b uncertain how far this prin- will, or by the bare command or pro- 

dple applies to felonies in general curement of ber husband, she b not 

** It does not apply to high treaaon excused. Reg. f. Buncombe, 1 Cox 

w murder. C. C. IBS; Rex v. Hughes, 1 Rust. 

" It probably does not apply to rob- on Cr. •32 (41). As tbe man Brown, 

bery. claimed to be the husband, was two 

" It applies to uttering counterfeit hundred feet or more away from the 

coin. prisoner at the time of the larceny, 

" It seems to applj to misdemeanors it was not error for tbe trial court to 

generally." call the attention of the jnry to the 

In a note it is sud: " As to high fact, and to charge that it was for 

treason, murder, and robbery, see 1 them to say whether it did not rebat 

HaleF.C.43;Dalton,c.l67; 1 Hawk, the presumption of coercion, and 

P. C. 4; R. f. Buncoml>e, 1 Cox C. C. whether she was In his presence. A 

183 ; but as to robbery, see Mr. Car- refusal to charge that tbe facts were 

rington's argument in R. v. Cruse, 8 proved from which coercion was to be 

C. & P. 596. In R. D. Torpey, tbe presumed was proper, for the presenoa 

present recorder of London held that of Brown at the act was not proved." 

the doctrine applied to robbery. 13 Where a husband end wife were 

Cox 0. C. 40. As to misdemeanors convicted jointly of receiving stolen 

in general, see note to R. n. Price, 8 goods, it was holden that the convic- 

C.&P.30; and I Russ. Cr. p. 145, tion of tbe wife could not be supported, 
105 
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§ 80.] CHIMES. [book L 

§ 80. When the offence is one which, from the nature of 
Far of- things, is imputable to the husband, the presumption of 
rio^yely' '''* exclusive agenc; is peealiarly strong. Hence, a 
M£"'b d f^'"'^ covert, on whose premises her husband has erected 
be is pH- a nuisance, cannot be punished criminally for its ex- 
indicwbiB. istence.^ But the husband and wife together may be 
indicted for forcible entry and detainer, though in such case the 
wife's punishment will be nominal;' and it is said that a mar- 
ried woman, by her own act (but not in respect to what is done 
by others at her command, because all such commands of hers 
are void), may commit and hence be indictable for the same of- 
fence. In such case the fine, set npon the wife, shall not be leT- 
ied lipon the husband ; for the husband is to be chatted for the 
act or default of the wife only when he is made a party to the 
action, and judgment is rendered against him and his wife.' 

Where the wife is to he considered merely aa the servant of 

though she had been more active than she pledged the Btoleo propertj at two 

her husband, becaase it had not beeo different places. At one of the places 

left to the jury to say whether she re- where she waa not known she pledged 

ceived the goods in the absence of her it in a false name. It was held, that 

husband. R. v. Archer, 1 Mood. 143. upon tliit evidence the wife might be 

A married woman who swore falsely conTicted of stealing the property. B. 

that she was nest of kin to a person v. Cohen, 18 L. T. 4S9; 11 Cox C. 

dying intestate, and so procured ad- C. 99, — C. C. R. 
ministration to the efTects, waa held A married woman who, in the ab- 

responsible for the offence, though her sence of her husband, sells liquor ille- 

husband was with her when she took gaily, is responsible, unless she proT« 

the oath. R. v. Dicks, 1 Rnss. Cr. 34 that she did so under his command or 

(*lh ed.). So, where a husband de- influence. Com. ». Murphy, 2 Gray, 

livered a threatening letter Ignorantly, BIO; Com. o. Butlar, I Allen, 4. See 

as the agent of the wife, she alone was Com, v. Welch, 97 Mass. 693. Infra, 

held to be punishable. R. v. Ham- g 1509. The husband's declarations to 

mond, 1 Leach, 499 (Sded.). a third party, that the wifeacted under 

A husband and wife were jointly coercion, are inadmissible, being hear- 

indicted for stealing, and the husband say. Edwards i>. State, 27 Ark. 493. 
was in the employ of the prosecutors, > People it. Townsend, 3 HiH N. T. 

and was seen near the spot when the 479. 

property stolen arrived at the prose- * State f. Harvey, 3 New Hamp- 

cutors. The next day the wife wa« shire, S9. 

seen near the place where her husband ■Dalt.c.t26; Hussey's case, 5 Co. 

was engaged on his work. She was Rep. IS9j Foster's case, 11 Co. Rep. 

at a spot where there was no road, 107; Bum's Justice (29th ed.), tit. 

with a bundle concealed, and was fol- Wife, 
lowed home. On the following day 
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OHAP. m.] UABRIED WOUEH. [§ 81. 

the husband, she will not be answerable for the consequenceB of 
hia breach of duty, however fatal, though she may be privy to 
his conduct.^ 

§ 81. A wife living apart from her husband may be indicted 
alone, and punished for keeping a disorderly house, or For ot- 
house of ill-fame ; * nor is it any defence that the hus- u*n"cute1^ 
band was bnsinesa manager of the house.^ So she may ["Jl,""*'!, 
be indicted tc^ether with her husband, and punished i^ prima- 
with him, for the same offence ; for the malfeasance able. 
relates to the government of the house, in which the wife has a 
principal share, and constitutes an offence which may generally 
be presumed to be managed by the intrigues of ber sex.* She 
may be indicted for keeping a gaming house,* and when, in the 
absence of her husband, though in the house where they live and 
trade together, she sells intoxicating liquors under such circum- 
stances as would, but for her coverture, prove her to be a com- 
mon seller, she may be indicted aa such, unless it appears that 
she acted by his command or under his coercion or influence.^ 

It has been already incidentally noticed that the " married 
women's " acts, conferring particular business privileges on mar- 

1 Charles Squire, and Hannah hii the apprentice, and she had wilfullj 

wife, were indicted for the murder of witliholdeii it from him, then she would 

a boy, who was bound as n pariBh up- have been guilty ; but that here the 

prentice to the prisoner Charles ; and fact nas otherwise; and therefore, 

it appeared in evidence tliiit both the though in/aro comcienliae the wife was 

prisoners had used the apprentice in equally guilty with her husband, yet, 

a most cruel and barbarous manner, in point of law, she could not be said 

and that the wife had occasionally to be guilty of not providing the ap- 

committed the cruelties in tlie ab- prentice with sufhcient food and nour- 

Bence of the husband. But the sur- iahmenL R. v. Squire & Wife, Staf- 

geon who opened the body deposed ford Lent Assiiea, 1799; Burn's Jus- 

that, in his judgment, the boy died tice, 29tb ed. tit. Wife, 

front debility and want of proper food * R. c. Dixon, 10 Mod. 335 ; Com. 

and nourishment, and not from the v. Lewis, 1 Met. tSl ; State v. Collins, 

wounds which be bad received. Upon 1 McC. 3G5; State v. Beatz, 11 Mo. 

this Lawrence, J., directed the jury 27. Infra, §g 145S, 1509. 

Uiat, as the wife was the servant of the ■ Com. u. Cheney, 114 Mass. 281. 

bosband, it was not her duty to provide *1 Hawk. c. 1, b. 12; State v. 

the apprentice wiih sufficient food and Bentz, 11 Mo. 27. 

nourisluneDt, and that site was not * R. v. Dixon, 10 Mod. 335. 

guilty of any breach of duty in neg- * Commonwealth v. Murphy, 2 Gray 

lectJng to do so; though if the hus- (Mass.), 510. Supra, g 79. 
band had allowed sufficient food for 
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§ 83.] csmss. [book i. 

ried women, do not change the common law rales of marital 
criminal responsibility.' Hence, the husband is indictable for 
the wife's act in the illegal sale of liquor in their common dom- 
icil." 

§ 82. It has been held that in cases of conspiracy and riot it 
idriot and ''" '^°^ suffice to join the husband and wife alone ; and 
"""rbT' if all the parties named, except the husband and wife, 
othera ba- be acquitted, judgment against the latter will be ar- 
baad and rested." But if an overt act be performed by the wife 
apart from her husband, in execution of a conspiracy 
concerted by her, or concerning matters distinctively belonging 
to her sex, it may be questioned whether in such case she is not 
an independent person. 

§ 83. The better opinion is, that in cases where a married 
woman incites her husband to the commission of a fel- 



not be treated as an accessary for receiving ber bus- 
band, knowing that he has committed a felony ; * nor for re- 
ceiving goods feloniously stolen by him ; * nor for concealing a 
felony jointly with her husband.' As we have seen, she will not 
be answerable for her husband's breach of duty, however fatal, 
though she may be privy to his misconduct, if no duty be cast 
upon her, and she be merely passive.* A husband can be con- 
victed of knowingly receiving goods stolen by bis wife,* but not 
of receiving goods which she had previously received without 
bis c<^izance, and passed to him.'*' 

I Com. V. Gannon, 97 Msu. S47 ; • B. t>. Brooka, 14 Eng. Law ft Eq. 

Com. V. Welch, Ibid. 59S; Com. v. 6B0; Dears. C. C. 184; 6 Cos C. C. 

Barry, 115 Man. 146. Supra, § 78; 148. 

infra, S 1S09. ' Ibid.; 1 Hawk. c. 1, e. 10. 

* Infra, g 1509. • R. v. Squire, 1 Rnsa. 80, 678 (3d 
» I Hawk. e. 72, b. 8; Com. v. Man- ed.); Jeir. Arch. (9th ed.) 17. Su- 

son, 3 Ashmoad, 31. Infra, g 1392; pra, § 81. 

Whart. Plead. & Prac. §§ 306, 75S. • See intra, S 992; R- «■ M'Athey, 

* 1 Hale, 5t6; S Hawk. c. 29, b. 34. L. & C. 250; 9 Cox C. C. S51. 

» 1 Hale, 47 ; K. t.. Manning, 2 C. " R. p. Drlng, 7 Cox C. C. 382; 
& K. 887, 888. Deara. ft B. 329. Infra, § 992. 
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CHAP, ni.] IQNOEAMCE Or LAW. [§ 84. 

IT. IGKOBABT FEBSONS. 
§ 84. If ignorance of a law were a defence to a prosecution tor 
breaking such law, there is no law of which a villain j_,o„ne, 
would not be scrupulously ignorant. The more brutal, ^l**"!!, 
in this view, a man becomes, the more irresponsible would u iadict- 
he be in the eye of the law, and the worst classes of TioiMionof 
society would be the most privileged. No penal law ''' 
could be enforced, because there is no penal law a knowledge 
of which, by a due degree of self-stupefaction, could not be 
precluded. As, however, it is a postulate of penal laws that 
they should be obeyed, it ia a condition of those laws that igno- 
rance of them should be no defence to an indictment for their 
violation.' 

1 SeeWhart. on Negligence, § 411, Bush, 467. As to coDscientioasDeas 

where thia question is full/ discu«Bed; aa t, defence, see iaCra, §$ 336, ITId; 

WbartoDon Criminal Evidence, §717, that a, foreigner cannot set up this 

as to preaumptioD of knowledge of defence, see K. r. Barronet, Dears. 61; 

law. ForralingatothisefTectin Clint- R. v. Eaop, 7 C. & P. 456; Cambioso 

inal caaea see R. o. Price, S Per. & v. MaSett, 2 Wash. C. 0. 96. 
I). 421 ; 11 Ad. & E. 727; R. v. Esop, Belief in the unconatitutbuality of 

7 C. & P. 456; R. V. Good, 1 Car. & a law; belief iD its violation of higher 

K. 185 ; R. r. Hoataon, 2 C. & E. law; belief in ita conflict with coosd- 

777; The Ann, t Gallis. 62 ; U. S. t>. entious duty, will be no defence to an 

Anthony, II Blatch. 200; U. S. v, indictment for diaobedience to inch 

Learned, 11 Int. Rev. 149 ; State v. law. U. S. v. Reynolds, 98 U. S. 145. 

Goodenow, 65 Me. 30 ; Com. v. Bag- And eveo a conacientioua belief that 



ley, 7 Pick. 279 ; Com. v. Elwell, 2 an act is right (e. g. labor by a Jew on 

Met. 190; Com. v. Goodman, 97 Mass. Sunday in contraventloa of the Snn- 

117; Com. n. Emoiona, 98 Mass. 6; day laws) will not prevent such act 

People V. Powell, 63 N. Y. 88; Cut- from being indictable when made so 

tero. State, 86 N. J. L. 125; Wine- by the State. Com. v. Has, 122 Maw. 

hart V. State, 6 Ind. SO; State v. 40; Specht if. Com. 8 Penn. St. 312. 
Boyett, 10 Ired. 336 ; Schuater v. In this respect the Roman common 

State, 48 Ala. 199 ; Hoover v. State, law ia tenderer than the English. 

59 Ala. 57 ; Walker v. State, 2 Swan, When an offence ia sucb jure gentium, 

287; Wbitton V. State, 37 Miss. ST9. then all persons are expected to have 

See Brunt v. State, 43 Ala. 297, to the notice that it is prohibited, and are 

effect that the presumption of knowl- liable to punishment for its commis- 

edge of law doea not extend to future lion. But it is otherwise, by Uie Ro- 

CDDtingent interpretations of statutea. man law, when a government makes 

That ignorance of law ia no defenoe an act, in itself innocent, penal. In 

to an indictment for misconduct in tbis case ignoranlia et error juris is a 

office, or DBurpation of office, see defence, unless there be notice either 

infra, § 1582. Wayman v. Com. 14 express or implied. See Savigny, 
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§ 84.] CUHES. [BOOK L 

It is no defence to an indictment for a crime tliat it vas the 
cDStom of the country to do the act that constituted the crime.' 

S/sUm, iii. pp. Ill, 326. Indeed, bus cootmnnibiu comprehensa tU «!• 
there were certain conditioas in which lei;ari potest, turn qnod I&lia ex recU 
igjtoraniia hgit it charitably assumed, ratione iam innotescaDt. .... Faci- 
Thua, for instance, the female sex : — lius eius ratio babetnr circa delicia 
" D. de L. Corn, de fals. (48. 10.) soUi legibui positivis particularibas 
L. 38. § 2. D. ad L. lul. de adulter, determinata, quia hamm i^orautia 
(4S- 5.) Quare mulier tnoc demum excosalior, nee lantopere culposa est, 
earn poenam, quam mares, sustinebit, practerea bis eaepe prohibetnr, de quo 
quum incestUDi iure gentium probibi- ne somDiando quidem quis cogitaTit." 
turn admiserit; nam li sola iuris nostri " Juridically, error as to law Bad 
obsertatio inlerreniet, mulier ab in- ignorance as to law are equivalent, 
cesti criminc erit excusata. So also and it is therefore immaterial which 
infancy : L. 38. § 4. B. eod. Fratres of theao terms we use." Savigoy, 
denique imperatores Claudiae (Clsu- System, iii. p. Ill, 326. 
dio :} crimen incesti propter aetatem Of the rule in the text a marked 
remisenint. L. 2. C. si advers. delict, illustration is to be found in a case de- 
(2. 36.) .... matri tamen, quae cided by Judge Hunt, of llie United 
filiis lutorcm aetatis lubrico lapsa non States Supreme Court, at Canandai- 
petiit, eorum minime denegari aucces- gua. New York, in June, 1873. The 
sioncm coQvenit. So of rusticity : defendant, Susan B. Anthony, was in- 
L. 7, 5 4. D. de iurisdicL (2. 1.) L. 3. dieted for illegally voting for repre- 
§ 22. D. de SC. Silan. (29. b.) £t u sentatives to Congress, in November, 
scions, non tamen dolo apeniit, aeque 1872. In defence she put in evidence 
non leoebitur, si forie per imperitiam, the opinion given to her by learned 
vel per rusticitatem ignaruB edicti counsel to the effect that she was ao 
Praetoris vel Senatu».congalti apeniit. entitled to vote. Judge Hunt, how- 
L. 2. C. de in ius voc. (2. 2.) . . . . ever, In his charge to the jury, said : 
nee in ea re ruatiuitati vcnia praehea- " Two principles apply here. First, 
tur, quum naturali ratione honor buis- ignorance of the law excuses no one; 
modi pcmoDis dcbeBtar. So of mill- second, every person is presumed to 
tary service : L. 5. C. de his qui aibi nnderstand and to intend the neces- 
adscrib. (9. 23.) Quod adhibitus ad sary effects of his own acts. Miss 
teatauientum commilitonis scribendum, Anthony knew that she was a woman, 
iussu eiuB servuin tibl adscripsisti, pro and that the Constitution of this Slate 
non scripto habetur, et ideoid legatum prohibits her from voting. She in- 
petere non potes. Sed secuttis teno- tended to violate that provision; in- 
tern indulgentiae meae poenam lejfis tended to test it, perhaps, but cer- 
CorDeliaetibiremitto,inquamcredote tainly intended to violate iL The 
magis errore, quam malitia incidisse." necessary effect of her act'waa to vio- 

The later doctrine is thus stated by late it, and then she is presumed to 

Boehmer, at cited by Geib (Lehr- have intended it. There was no ig- 

buch, etc. S ^1) : — norance of any fact, but all the facts 

" Juris ignorantia contra delictalegi- being known, she undertook to settle 

' Bankers o. Stat«, 4 lod. 114 ; Pcnn. v. L<ewit, Add. 279. 
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CHAP. 111.] IGNOBAHOK OF LAW. [§ 85. 

§ 85. A distinction, however, ia to be noticed in respect to 
cases in which the gravamen is negligent ignorance of 

law. A public officer, or a lawyer, for instance, is dicimenu 

charged with such negligent ignorance, producing in- gancein 

jury to another. In such case he is bound to show offaJJ*"**" 

that he had the knowledge of the law usual with good "i^^^^fn-t 

specialists of bis class. On the other hand, if I throw "tstgaabie 

busineSB into the hands of an agent not professing to be ranee o[ 
a specialist in the law, he is not liable to me for negli- 

a principle in her own person. She kDOwLhalaw. (To thii is cited Ham- 
takes Che risk, aad she ought not to iltoa p. FeopIe,57 Barbour, 62S; State 
shrink from the consequences. It is v. Bo^ett, 10 Ired. SS6; State v. Hart, 
said — and some authorities are eited 6 Jones N. C. Stt9; McGuire v. State, 
to sustain thepositioa — that there can 7 Humph. 64. And see Com. v. Brad- 
be no crime unless there is a culpable ford, 9 Met. 268.) No ajetem of 
intent; to render one criminally re- criminal jurisprudence can be sus- 
sponsible, a vicious will must be pres- tained upon any other principle. As- 
ent. A.commits atreEpassontheland suming that Miss Anthony believed 
of B., and B., thinking and believing she had a right to vote, that (act con- 
that he has a right to shoot an intruder stitutes no defence if in truth she had 
upon his premises, kills A. on the not the right She voluntarily gave 
spot. Does B.'b misapprehension of a vote which vaa illegal, aud thus is 
his rights justify his act? ' Would a subject to the penalty of the law." 
judge be justified in charing the jury The defendant was conricted, and 
that if satisfied that B. supposed he shortly afVerwards the inspectors of 
had a right to shoot A., that he was election, who registered the name and 
juslilied, and tbey should find a verdict received the votes of Miss Anthony 
of not guilty 1 No judge would make and her co-defendants, were placed on 
such a charge. To constitute a crime trial. The proof on the part of the 
it is true that there must be a criminal prosecntion was similar to that in the 
intent, but it is equally true that knowl- case of Miss Anthony. The defence 
edge of the facts of the case is always proved the good faith of the parties 
held to supply this intent. An inten- accused in receiving the votes, and 
tional killing bears with it evidence of rested. The defendants' counsel 
malice in law, and a desire to promote asked the court to charge the jury, 
the welfare of the deceased by his that if the jury believed that the de- 
transition to a better world would be fondants acted honestly and according 
no justification of the act were it com- to their best judgment, and bad only 
mitted by a sane man. Whoever, erred in judgment, tbey should be ac- 
wi thou t justifiable cause, intentionally quitted. This the court refused. Judge 
kills his neighbor, ia guilty of a crime. Hunt then announced his decision. 
The principle is the same in the case overruling the defence, and stated that 
before us, and in all criminal cases, instead of ordering sverdict of guilty, 
The precise question has been several as he did in the case of Miss Anthony, 
times decided, viz. : that one ill^ally he would submit the case to the jury, 
Toting was bonnd and was assumed to with tike instructions that there was no 
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[book I. 



geoce in not possesBing knowledge that he did not pretend to ; 
in other words, he is not chargeable with culpa Uvia. I may 
prove that he entered into the agency without such knowledge'; 
yet this will not be enough to sustain a verdict against him. 
He will be only liable in this respect for gross negligence, or 
culpa lata, which consists in not knowing what every one ought 
to know. But if I employ him as an expert in law, then he is 
negligent if he enters upon the employment without due knowl- 
edge, and consequently is chargeable not only with mdpa lata, 
but in addition to this, with culpa levU, or with n^ligeuce as a 
specialist.^ At the same time it is essential to remember that 
the knowledge required of a tpeoialitt it not perfect knowledge^ — 
for if this were exacted no specialist could escape the imputa- 
bility of negligence, — but tuch knowledge as specialists of the 
class in question are, under the particular drcumttaneea, accus- 
tomed to possess.^ 

A magistrate, therefore, may set up bond fide non-negligent 
ignorance of the law to an indictment for negligence ; ' though 
it is otherwise when such ignorance is negligent.* 



jiutificatioD for the act of the defend- 
KDts, and that in effect, they were all 
guilty. A verdict of guilty wag gwb- 
sequently rendered, wUch waB giia- 
tained by the court. U. S. tr. Anthouy, 
11 Blatch. 200; U. 8. v. Taintor, 11 
filatch. 874. See this case criticised 
2 Green'B C. R. 218, 244, 275, 689. 
In State tf. Goodeuow, 65 Me. SO, it 
was held no defence to an indictment 
for adultery that the defendants be- 
lieTcd that the female defendant, her 
husband having married again, could 
lawfully marry, and that they were ao 
advised by Ibe magistrate who married 
them, they relying upon the opinion 
of the magistrate in good faith. See 
R. V. Lucy, C. & M. 511 ; State v. 
Welsh, 21 Minn. 22; Minor v. Uap- 
persett, 53 Mo. G8. Infra, § 1635. In 
Hoover V. State, G9 Ala. 57, it was 
held that it was not admissible for the 
defendant, on an indictment for mis- 
cegenation, to prove that he was ad- 
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vised that the act was lawful, there 
being at the time an express decision 
of the Supreme Court to that effect. 

> Sea Whart. on Neg. §| 2fi, 418, 
510, 620, 749 ; Miller b. Proctor, 20 
Ohio St. 442 ; and see Whart. on 
Crim. Ev. § 724. 

« See Whart. on Neg. §§ 62, 744-9, 
and Montriou v. JeSrya, 2 C. & P. 
113, where Abbott, C. J., declared 
that neither attorney, nor counsel, nor 
judge is expected to know all the law, 
nor to be liahle for mistakes into which 
cautious men may fall. See also R. v. 
Mayor, &c. L. R. 8 Q. B. 629. 

* R, V. Jackson, 1 T. R. 653; R. ■>. 
Fielding, 2 Burr. 719. See Com. v. 
Shed, 1 Mass. 227; People o. Coon, 
16 Wend. 277; Stale v. Cutter, 7 
Yroom, 125; Jacobs v. Com. 2 Leigh, 
709; State v. Gardner, 2 Mo. 22. 

• R.v.Stukely,12Mod.493. Infra, 
S 1576. 
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CHAP, ni.] lONOBANCB OF LAW, [§ Si 

§ 85 a. Cases, also, may occur in which evil iatent is a coudi- 
tion precedent to conviction, but in which a mistake of „.^. 
'aw, if proved, would negative such evil intent. Here of Uw ad- 
it ia admissible to prove auch mistake of law.' Thus in Duntive 
larceny it is admissible to prove that the defendant took '" ° ■""■ 
the goods under a claim of right, however erroneous ; ^ or that 
he committed an assault under a mistaken conviction of his legal 
rights;* or that an alleged perjury was ander advice of coun- 
sel.* If, however, the ignorance is the result of n^ligence, then 
the defendant may be indicted for the negligence. 

§ 86. Publication is the mode by which the will of the sover- 
eign, as expressed through statute, is made known to statutes 
the subject. The mere passage of a statute is not sup- {■"'."u'^,™' 
posed to be a publication until a sufficient period of published. 
time has elapsed to enable the statute to be made known to the 
persons atlected by it." 

1 Sea R. V. Langford, C. & M. 602 ; took the wires under a claim of right. 

Cutler V. State, 36 N. J. L. 125; Bye R. t>. Hall, 3 C. Jf P. 409. In R. v. 

K, Com. I Grat. 662 ; Whart. Crim. Ev, Reed, Car. -k Mar. 30B, Coleridge, J., 

§ 124. " The fact that an offender is eaiii : " Ignorance of the Ian cannot 

ignorant of the lai* is in do case an excuse any person, but, at the same 

excuM for his offence, hut it may be time, when the question is, with what 

relevant to the qaestioD whether an intent a person takes, we cannot help 

act which would be a crime if accom- lookin;; into their state of mind, as if 

panied by a certain intention or other a person takes what he believes to be 

state of mind, and not otherwise, was his own, it is impossible to say he is 

in fact accompanied by that intention guilty of felony." On the other hand, 

or state of mind or not." Stephen's in U. S. v. Reynolds, 98 U. S. US, 

Dig, Cr. Law, art. S3, citing Barro- Walte, C. J., said: "Ignorance of a 

net's case, I E. & B. 1, where it was fact may sometimes be taken as a want 

held that if A., a foreigner, unac- of criminal intent, but not ignorance 

qnainted with the law of England, of the law." 

kills B. in a duet in England, A.'s act * Infra, g§ 884-9. So aa to mali- 

is murder, although he may have sup- cious trespass, Lessen v. State, S3 Ind. 

posed It to he lawful. Sir J. Stephen 437. 

adds the following illustration: A., a * Infra, §S *^^ *' '^t* 

poacher, sets wires for game, which * Infra, § 1249. 

are taken by B., a game-keeper, under ' R. o. Biuley, R. & R. 1, where a 

the authority of an act of parliament pardon was recommended on this 

(S Anne, c. 14, I. 4), of the exiBtence ground ; Ship Cotton Planter, 1 Paine, 

of which A. is ignorant. A. forcibly 23; U. 8. v. 14 Packages, Gilpin, 235; 

takes the wires from B., and is tried though see The Ann, 1 GalUs. 62; 

for robbery. His ignorance of the act Heard v. Heard, 8 Ga. 380. 
is relevant to the question whether lie 

roL. I. ! 118 
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§ 87.] CRIMES. [boos I. 

Id many jarisdictions, the custom is for statutes to contain 
clauses specifjing the time at which they shall operate ; and in 
some States this is prescribed by constitutional limitation. As a 
rule, however, as is already seen, it is no defence (within the 
above limits) that the statute under which the trial takes place 
was unknown to the party indicted. In New York, it is pro* 
Tided that no act of the legislature shall take effect until twenty 
days after it is passed, unless there be a special provision to tlie 
contrary.^ 

§ 87. Ignorance or mistake of fact is admissible for the pnr- 
Ignandca pose of negativing a particular intention.^ Thus if a 
offactmav ^^^t supposing that he is killing a thief in his own 
toneMUve ''""^e, kill One of hia own family, he will be guilty, not 
inteDt. of murder, but, at the most, of negligent homicide ; * 

1 1 R. S. 244, § 12; Barb. C. L. cousidered u a, crime. For the will 

252. and the deed do not correspond. 

* ReepOQBibitity, according lo Ber< (c.) If h« acts on a false liypotlie- 
□er, Lehrbach, § SI, ceases when the sis, which, if correct, would lower the 
will and the object are each present, grade of his guilt, the act is to be 
but where they do not coalesce, and regarded as correspond inglj lowered 
the connection between the two is as to respoosibility. For instance: A. 
prevented. Error facti et aberratio shoots B., whom he supposes to be a 
delicti. Under the latter the follow- stranger, but who turns out to be 
ing cases are to be noticed:-^ his father; this is not parricide, but 

(a.) Conseqnences which by a suit- mere homicide. So A. and B. go out 

able forecast could not have been fore- together to steal ; but A. is ignorant 

seen have no causal connection with that B. is armed. A. is then reepon- 

the will of the actor. Responsibility sible only as principal in a simple, as 

cannot attach to them. They are distinguished from an aggravated lar- 

simplj- eaitu. Thus a slight bodily ceny. To this effect are the codes of 

injury, which in the party injured pro- the several German States. This law, 

duces serious results beyond the range It will be observed, it much more len- 

of calculation, will be imputed to the lent than the Anglo- American, which 

actor simply as what it in appearance mokes conspirators liable for all Ibeir 

was. Uu is not responsible for the co -conspirators' acta comroiUed in 

unforeseen consequences. And with pursuit of the common dewgn. The 

this accords the North German Code, Roman law supplies the following il- 

§ 224. lustrations: g 5. I. de Qsucap. (3. 6.) 

((.) If he acts on a false hypothesis, Item si is, ad quem ancilloe uausfmctus 

which, if itwere correct, would justify pertinet, partum suum esse credena 

his act, this act cannot generally be vendiderit, aut donaverit, furltim noa 

* Supra, § SB; infra, §§ 4ST, 495; Levett, Cro. Car. JtSS. NuUimermun 
1 Hale, 42, 43; 4 Bl. Com. 27; EL tr. est in caiu. Cicero, pro Plane, c. 14 
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or if, under an erroneous impression that tbe act is necessary io 
self-defeuce, he kill the supposed aggressor, the case is not mur- 
der, but is manslaughter or excusable homicide.^ So a taking 
by mere accident, or in a joke, or mistaking anotlier's property 
for one's own, is not larceny ;^ nor is a false oath taken under 
advice of counsel, in the belief that tlie statement was true, per- 
jury;* nor is it extortion for an officer to receive money hon- 
estly believed to be due.^ It has also been held that where an 
innocent merchant vessel so conducts herself as to produce the 
belief she is piratical, a vessel capturing ber is not liable to for- 
feiture." A prosecution, also, cannot be sustained for resisting an 
officei' if it appear that the defendant honestly supposed the pros- 
ecutor to be a private person.^ On the other hand, we must re- 
member that if an unforeseen consequence ensue from an act 
which is in itself unlawful, and its original nature wrong or mis- 
chievous, the actor may be criminally responsible for such conse- 
quences, although against the party's wiah.^ We may therefore 
conclude that when a particular intent is necessary to constitute 
the offence (e. g. in larceny animui furandi ; in murder, mal- 
ice), then ignorance or mistake is evidence to cancel the pre- 
sumption of intent, and to work an acquittal either total or 



committit ; furtum enim tine &fft!Ctu 
fur&ndiDoncomiuiCtitar. § 1. I.de vl 
bon. rapt. (4. 2.) L. 25. g 6. D. de 
hercd. petiL (S. 3.) Scire ad se noo 
pertiuere utrum is taut urn moiio ride- 
tur, qui factum scit, an et is, qiu in 



factum testamentum, quum inutile erat, 
vel quum earn alias praecederet ag- 
nalus, sibi potjus deferri. Et Don puto 
banc esse praedoDem, qui dole caret, 
qoamvis in iure erret. L. 36. § 1. 
L. 37. pr. D. de usnrpat. (41. 3.) 

> 2 Hale, 607. lofta, §§ 467-95. 
See also Com. v. Presbj, 14 Gra^, 65. 

» See intra, §§ 884-85, 902. This 
baa been beld where an ignorant per- 
son, finding goods, bone»tly belieres 
tbat they are bis. R. v. Ree<l, C. & M. 
508; Merry v. Green, 7 Mees. & W. 
623. See R. v. Matthews, 14 Cox C. 
C. 6. 



• 0. S. r. Connor, 3 McLean, 673. 
' State 0. Cutter, 7 Vkwiu, 125. 

Infra, % 1676. 

» Hie MarianaaFlora,!! Wheat. 1. 
See also Clow o. Wright, Brayt. 118; 
though flee U. S. d. Maiek Adhel, 2 
How. 210. 

• Infra, g S49; E. v. Rickeita, S 
Camp. 68 ; Yates v. People, 32 N. Y. 
509; Logue v. Cora. 38 Punn. St. 263. 
Contra, R. v. Forbes, 10 Cox C. C. 362. 
See Com. u. Kirby, 2 Cush.677j Com. 
V. Cooley, 6 Gray, 360; People r. Mul- 
doon, 2 Parker C. R. 43 ; StaW o. 
Belk, 64 N. C. 10 ; Johnson x>. State, 
26 Tex. 117. 

' Infra, § 120. U. S. v. Liddle, 2 
Wash. 0. C. 20i; U. 8. v. Onega, 4 
Wash. 0. C. 531; U. S. c. lienner, 
Baldwin, 234 ; i Bt. Com. 27. 
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partial. In testing this ignorance we must take as the stand- 
ard the d^fendanCs own mind. The question is, how did the 
facta and law, on this matter of intent, appear to him ; not, how 
do they appear to the jury or judge,' But the error must be 
non-negligent. If there be opportunity to dispel it, and this op- 
portunity is not used, the delusion is no defence.^ 

§ 88. When a statute makes an act indictable irrespective 
Bui when °^ 8"''*? knowledge, then ignorance of fact is no de- 
tdenier it fence.^ Thus to an indictment for bigamy it is no de- 
ignorince feucc that t)ie defendant, a woman, honestly believed 
of fkctis (within the limit of seven years from the time be was 
no a cDca. j^^j. [jgj,[,j from) that her husband was dead.* And 

> Ab authorities to the effect that ville, 11 R. I. 417; State v. Slimson, 

error of fact may be pToved to neg- i Zabr. 478; State v. Heck, 23 Minn, 

uive evil intent, gee Broom's Leg. 549; Farmer v. People, 77 III. 322. 

Max. 190; K. v. Thurboro, t Den. As maintaining a view oppotile to that 

C. C. 3SJ; R. V. Forbes, 7 C. & P. in the text, see article by Mr. Bishop, 

224; K. V. Allda}-,S C. &P. 130; R. 4 South. Lnw Rev. N. S. 198; and see 

V. James, 8 C. & P. 131 ; R. v. Tink- bIso 12 Am. Law Keg. 469, 
ler, 1 F. & F. 513; R. o. Cohen, 8 Cox Sir .T. Stephens (Dig. Cr. Law, art. 

C. C. 41; R. D. Sleep, 8 Coz C. C. 34) states the law as follows: "An 

472;R.i>. WagstafTe, lOCoxC. C.S30; alleged offender is, in general, deemed 

U. S.v.Pearce, 2 Mi-Lean, 14; Com. v. to have acted under that state of facts 

Rogers, 7 Met. fiOO; Coin. i^. Klrby, 2 which lie, in good faitli and on reason- 

CuBh.579;Coin.i'-Slout,7B.Mon.247j able grounds, believed to exist when 

Farbacb r. State, 24 Ind. 77; Stern v. he did the act alleged to be an of- 

State, S3 Ga. 229. That the lust is the fence; provided tliat, when an offence 

defendant's apprehension, not lliat of is so defined by statute that the act of 

jury, or of third person, see intra, g§ the offender is not a crime unless some 

488-91. independent fact coexists with it, the 

' Sea infra, g 492. court mutt decide whelher it wcu the in- 

» Whart. Crim. Ev. § 76, 1 Stark, tenlion of the legislature that the ptnon 

C. P. 196 -, Sedg. Stat. Law, 2d ed. p. doing the forbidden act thovld do it (U 

80 ; R. I). Klyddleton, 6 T. R. 739 ; R. Ais perii, or thai his ignorance at to the 

V. Jukes, 8 T. It. 536 ; Slate v. Mel- exittence of the independent fact, or hit 

* Com. V. Masb, 7 Met 472. See doubtcdly correct in a general sense; 

Com. V. Elwell, 2 Ibid. 190. but the conclusion drawn from it id 

"It was urged in the argument," this case by no means follows. What- 

■ud Shaw, C. J., in Com. v. Mash, ever one voluntarily does he of course 

" that where tbere is no criminal in- intends. If the statute has made it 

tent there can be no guilt; and if the criminal to do any act noder partic- 

fonner husband was honestly believed niar circumstances, the party volun- 

to be dead, there could be no criminal tarily doing that act is chargeable with 

intent. The proposition staled is un- the criminal intent of doing it." 
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OD indictment has been sustained in MasSHchnsetts against a 
man for marrying a woman who believed herself to be a widow, 
although eleven years had elapsed since she had last seen 
or heard from her husband, whom she had left,' it being held 

mislaJcen beliff, in good /ailh anil on the seTen yoari wai Mt up, Brnm- 

reatonaUe groundt, that it did not fxist, well, L. J., Bud to the jury : "Ican- 

ihovid eiciue him ; provided, also, that not, and aever do, recognize aa ft ile- 

Toluntary or negligent ignorance of fence Buch a ruling as my brotiicr 

any auub fact ia no escuw fur any BUch Martin laid down in R. f . Turner. I 

offence." ghall therefore follow R. o. Gibbons, 

Of the laat point he givea the fol- nor will I grant a eaae, but will ask 

lowing illustration : " A. nbducta B., the jury to convict the priaoner on 

ft girl under fifteen years of age, from the evidence before them." The de- 

her father's house, believing, in good fendant waa convicted and sentenced 

faith ftnd on reaaonable grounds, that to two years' pienftl servitude. 

B. is eighteen years of age. A. com- Sir J. Stephen, commenting on R. 
mits the offence of abduction, although v. Gibbons, 12 Cox C. C. 237, says: 
if B. had been eighteen years of age ' ' It seems to me that if the belief was 
she would not have been within the founded on positive evidence the case 
statute." R. v. Prince, L. R. 2 C. C. would be otherwise. Suppow, t. g., 
R. 154J S. C, 13 Cox C. C. ISS. a woman saw her husband fall over- 

In R. V, Prince, above cited, it was boartl in the middle of the Atlantic, 

said by Blackburn, J. : — and saw a boat go out to search for 

" It seems to ua that the intention him and return without him ; suppose 

of the legislature was to punish those that ehe took out administration to his 

who had connection with young girls, estate, heard nothing of him for five 

though with their consent, unless the years, and then married again ; would 

girl was in fact old enough to give a she be guilty of bigamy if by some 

valid consent. The man who has con- strange chance he had escaped ? 

nectioQ with a child, relying on her Surely not I am informed this view 

consent, does it at his peril, if she is was taken by Uenman, J., and Am- 

below the statutory age." phlett, J., in a case (R. v. Moore) 

Id England, we have nisi priiu nil- tried at Lincoln Spring Assizes, 1877. 

ings by single judges to the effect that I think the proviso in 24 & 26 Vict. c. 

honest belief that the husband was 100. s. S7 (art. 2.^7), ought clearly to 

dead would be a defence to an indict- be read, not fts excluding the generftl 

ment against ii» wife for bigamy, common law principle stated in this 

R. t>. Tnrner, 9 Cox C. C. 145; R. article, but aa supplementing and com- 

[r. Horton, II Ibid. 670; bnt these de- pleting it, by providing that a second 

cisions were subsequently overruled; marriage, after seven years' ignorance 

R. D. Gibbons, 12 Coz C. C. 237. as to tlie life of the first htisband or 

Afterwards, in R. v. Moore, 18 Cox wife, shall not be criminal, although 

C. C. 634, Denroan, J., consulting the party so marrying has no positive 
with Amphlett, L. J., held that " hoo- reason to believe, and perhaps does 
est belief " might in some cases be a not believe, that the absent person is 
defence. But in a still later case, R. dead." 

V. Bennett, 14 Cox C. C. 45 (1877), i Com. e. Thompson, 6 Allen, 691; 

where honest belief of death within Com. v. Thompson, 11 Ibid. S9. 
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by the court that the statutory exceptiona do not npply to the 
deserting party. It has been further held, that when a guilty 
party in a dirorce suit marries ^ain without leave of court (this 
being legally essential) during the life of the other party, and 
afterward obtains such leave, an honest belief that the second 
marriage is or has become legal has no effect in making it so, 
and in protecting the parties.^ That the defendant honestly 
believed in the existence of a non-exiatent divorce is also no 
defence.^ 

Numerous illustrations to the same effect may be drawn from 
prosecutions for invasions of the laws making indictable the sale 
of liquors under certain conditions. It is no defence, for instance, 
to an indictment for keeping or selling adulterated or intoxicat- 
ing liquors that the defendant did not believe them to be intoxi- 
cating or adulterated." So, on an indictment for selling adulter- 
ated milk, the defendant is not protected by ignorance of the 
adulteration, or even by belief that the milk was pure.* And 
the same rule applies to indictments for selling intoxicating 
drinks.' 

In several States selling intoxicating liquors to minors is in- 
dictable by statute, and in such cases, also, arises the question, 
whether the defendant knew that the vendee was a minor. Here, 
again, we have the rule before us applied, it having been repeat- 
edly held that ignorance in this respect, coupled even with an 
honest belief that the vendee was of full age, is no defence;' 

> ThoropwDn.'niompwn.lliMsss. 355. Infra, § 1607. Confra, FarreU 

666. ». SUte, 82 Ohio St. 456. 

■ State V. Goodenov, 6S Me. 3D; * Con. f. Farren, 9 Allen, 489; 

Hood D. State, S6 Ind. 263; DaTJs ir. Com. ir. Waite, 11 Ibid. 364; State 

Coin. IS Bush, 818. See, however, o. Smith, 10 R. I. S58. 

Squire v. State, 46 Ind. 458, where it * Com. v. Boj'ntoD, 3 Allen, 160. 

was hull) that an honest belief by a See Barnes v. State, 19 Conn. 908. 

man that his Rrst wife had been di- * Infra, § 1607; U. S. c Dodge, 

vorced from him was a defence, when Deady, 186; Com. v, Goodman, 97 

he had made diligent inqniriei which Mass. 117; Com. v. Emmons, 98 Ibid. 

Biutained this view. 6; Com. e. Lattinville, ISO Ibid. 885; 

• R. ». Woodrow, 15 M. & W. 404; Com. «. Finnegan, 124 Ibid. 324; 

Com. V. BofDton, 2 Allen, 160; Com. Barnes o. State, 19 Conn. 398 ; Mc- 

V. Farren, 9 Allen, 489 ; Com. c. Nich- Cutcheon v. People, 69 111. 601 ; Far- 

ols, 10 Ibid, 199 ; Ck>m. c. Smith, 108 mer v. People, 77 Ibid. 322; State d. 

Mass. 444; State v. Smith, 10 R. I. HartBel, 24 Wis. 60; State ■>. Cain, » 

268; FMple s. Ze^r, 6 Park. C. R. W. Va. 659; Ulricb p. Com. 6 Bash, 
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&nd the aame rule applies to all cases of dealing illegally witli 
minors.' 

It is also no defence to an indictment for selling to persons of 
intemperate habits that the defendant did not know that the 
vendee was of intemperate habits ;^ though it is otlierwise when 
the statute makes the offence to be selling to persons of known 
intemperate habits, in which case knowledge is an ingredient of 
the prosecutor's case.^ 

Analogous cases have arisen under statutes making it indicta- 
ble to abduct, seduce, or violate girls under a specific age. Here, 
also, it is no defence that tbe defendant mistook the girl's age.* 
We have recently had a signal illustration of this application, 
where the rule was affirmed by the great majority of the English 
judges. The defendant was convicted under 24 & 25 Vict, of 
unlawfully taking an unmarried girl under sixteen years out of 
her father's possession and against his will. It was proved by the 
defendant that he bond fide believed, and bad reasonable grounds 
for believing, that the girl at the time of the act was over six- 
teen. Cockburn, C. J., Kelly, C. B., Bramwell, Cleasby, and 
Amphlett, BE.; Blackburn, Mellon, Lush, Grove, Quain, Den- 
man, Archibald, Field, and Lindley, JJ., held that the defence 
was of no avail, and that the conviction was right. The sole 
dissentient was Brett, J.^ A similar ruling is to be found in the 
Iowa reports. It has been held in that State that knowledge that 
a child is under ten yeare is not neoessary to convict a defendant 
of tbe statutory offence of assaulting a child under ten years." 

400; State tr. Hauae, 71 N. C. 518. Ohio, 417; Lawreace v.Com. 40 Grat. 

AlitervaieT Ueorftia and 'Indiana stat- 845. 

atea. Siern tr. Sute, 53 Ga. 229; Hence knowledge that a child was 

Brown e. State, 24 Ind. 113; Farbafh under t«n ;ear« it not neceuarr to 

V. State, 24 Ibid. 77 ; Goetz v. State, convict a defendant of the atatntory 

1 Ibid. 1 62. ofience of aasaalting a child under ten 

■ State V. Cain, 9 W. Va. 569. years. " The crime doe* not depend 

* Stata v. Hecic, 23 Minn. 594; upon the knowledge of defendant of 
Fanner i>. People, 77 111. 822. Contra, the fact that the child waa under ten 
Crabtree v. State, 30 Ohio St. 382. yeara of age, but upon the fact itself. 

■ Smith e. Stale, ii Ala. 1. See So the sUtate provides." Beck, J., 
Crabtree v. State, 80 Ohio St. 882. State v. Newton, 44 lowo, 45, citing 

• R. t>. Booth, 13 Cos 0. C. 231; Jamison d. Burton, 43 Iowa, SS2. 

R. j>. Olifier, 10 IWd. 402 ; R. ». Rob- • R. v. Prince, L. R. 2 Cr. Caa. 
ina, I C. & K. 456; State p. Ruhl, 8 Res. 154; S. C, 13 Cox C. C. 138. 
■ State 0. Newton, 44 Iowa, 45. 
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And it has been held in Missoun, that it is no defence to a suit 
for marrying minors that the defendant believecl them to be of 
fall age.* Nor will the defendant be at liberty to prove that the 
minor appeared of full age. " His honest mistake in this regard 
will not protect him. The law explicitly declares what ia re- 
quired for his protection, and unless he adopts the means pointed 
out, be must suffer the consequences." ^ 

In other lines of prosecutions, under statutes making acts 
indictable irrespective of intent, similar conclusions have been 
reached. Thus, it is no defence to an indictment for betting at a 
gaming house that the defendant believed that the house was 
licensed ; " nor to an indictment for selling a calf under the statu* 
tory age, that the defendant did not know that the calf was 
below the limit;* nor to an indictment for carrying an illegal 
number of passengers, that the defendant did not know that 
there was an excess ; " nor to an indictment for selling naphtha, 
that the defendant did not know that the oil was naphtha ;' nor 
to an indictment for illegally usurping an o£Bce, that the defend- 
ant honestly believed that he was truly elected to the office;^ 
nor to an indictment for illegally voting, that the defendant hon- 
estly believed that he was duly qualified ; ^ nor to an indictment 
for infiicting capital punishment under a void warrant that the 
o£Bcer honestly believed the warrant to be valid.' With these 
rulings may be classed the well known common law principle, 
that it is no defence to an indictment for a libel that the defend- 
ant was ignorant of the contents of the libel ; '" or that his mo- 
tives were scientific or philanthropic.^^ 

As diverging from the line of the cases just stated may be 
mentioned a series of rulings in Ohio and Indiana. In Ohio, the 
precedent was set in a case rather political than juridical in its 

1 Beckham b. Nacke, 66 Mo. 546. i Infra, § ISll. See State d. Hal- 

■ State f. GriHith, 67 Mo. 287, cit- lett, 8 AU. 159 ; McGulre v. State, 7 

iDg Beckhnm v. Nacke, 56 Ma. 546. Humph. 54; State n. Hart, 6 Jooes 

» Schuster V. Slate, 48 Ala. 199. (N. C), 389. 

* Com. n. RajTmond, »7 Maaa. 567. ■ Infra, g 1835. 

* State I'. Bait. Steam Co. IS Md. • Infra, g 401. 

181 ; thoogh see Daocao d. State, 7 ^ Curtis v. Mussef, 6 Graj, 161 ; 
Humph. 148. People v. Wilson, 64 III. 196. Infra, 

* Com. V. Wentworth, 118 Mjua. §1649. 

441; though see Heame n. Garten, 2 >> R.f. Hicklin, L. R. 9 Q- B. 360. 
£. & E. 66. Infra, g§ 1607, 16S4. 
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type. James G. Birney, conspicuous in the old anti-slavery agi- 
tation, was indicted, in 1837, for harboring a fugitive slave.^ 
The statute under which the prosecution was instituted did not 
make either the scienter or the intent essential to the offence, 
though it m'ght well be argued that as this was a statute in de- 
rogation of liber y, and as in a free State no one has a right to 
view another man as other than a free man, the case waa excep- 
tional, and notice of the enslaved status of the fugitive must be 
brought home to the defendant in order to charge him with the 
statutory offence. Under the pressure of this aignment the Su- 
preme Court held, that, to make out the case of the prosecution, 
it was essential to prove that the defendant knew that the party 
harbored by him was a fugitive slave. Id a subsequent case 
this ruling waa held to establish the general principle that there 
can be no conviction of a criminal offence without proof of guilty 
knowledge, and hence of guUty intent.' The same view has 
been taken in Indiana,' and in Geo^a.^ 

That to constitute an offence at common law it most be shown 
that the defendant acted either negligently, or with evil intent, 
may be considered as settled. The question before us, however, is, 
whether the legislature may coQBtitutionally make an act indict- 
able irrespective of guilty knowledge. It will scarcely be doubted 
that this is the case with police offences.' It may be indispensa- 
ble to public safety that storing of gunpowder or of highly in- 
flammable oils in exposed localities should be prohibited ; and as 
in such cases the statutes could be easily eluded if a scienter be 
requisite to conviction, the policy that requires the enactment of 
the statute requires also that the statute should relieve the pros- 
ecution from proving a »e:enter. Sometimes this is done by an 
express clause in the statute, as where a woman concealing the 
death of a bastard child was, by the old statutes, " deemed " to 
have been concerned in killing it, and where it is provided that 
persons selling spirituous liquors shall be " deemed " common 
sellers of the same, or that delivery of such liquors shall be proof 
of sale,' or that persons carrying concealed weapons shall be pre- 

1 Birney v. State, 8 O io, 23 '. bach v. State, !4 Ibid. 77; Goetz v. 

* Crabtreef. State, 30 OhioSt.38S; State, 41 Ibid. 162. 

Fairell o. Stat«, 32 Ohio St 456. * Stem v. State, S3 G*. 229. 

• Brown v. State, 24 Ind, 111 ; Far- * Snpra, g 23 a. 

• Infra, S 1628. 
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earned to carry them knowingly. Such provisioiia are constitu- 
tional, as concerning matters of process,^ and are illustrated by 
statutes prescribing that a person not heard of for a specific pe- 
riod shall be presumed to be dead, and that debts not acknowl- 
edged within a specific period shall be presumed to be paid. If 
■ this can be done by an express clause, it can be done by implica- 
tion ; and if so, where the legislature imposes a specific penalty 
on a person doing a particular thing, irrespective of scienter, it 
will be the duty of the courts to enforce the prohibition. The 
question ia one of policy ; and this may be taken into considera- 
tion when the legislative meaning is sought. That a man should 
be convicted of a malicious act without proof of malice, or of a 
negligent act without proof of negligence, is of course an enor- 
mity which no legislature could be supposed to direct. But it is 
otherwise as to certain mischievous acta which it may be a sound 
policy to prohibit arbitrarily, because they imperil public safety 
(as, for example, the selling of intoxicating drinks and defective 
storing of explosive compounds), and because to require Bcienter 
to be proved would be to defeat the object of the statutes, since 
in many cases, and those the most dangerous of the class, it 
would be out of the power of the prosecution to prove tcienter 
beyond reasonable doubt. The legislature may properly say, 
"In such cases we presume scienter ; whoever deale with these 
dangerous agencies does so at his risk." The same reasoning ap- 
plies to illicit intercourse with young girls, a case above given. 
The act is itself an invasion oF good morals, and if indulged in 
brings with it its own risks. Even at common law ignorance as 
to a^ravating fact« cannot be set up as a defence, as, on a trial 
for burglary, is the case with ignorance that the building en- 
tered was a dwelling-house. A fortiori is this the case when 
a statute, on grounds of public policy, makes icienUr irrelevant. 
It is also to be observed that to declare that honest ignorance of 
fact is a defence would extend the same privilege, in many cases, 
to honest ignorance of law. Ignorance, for instance, that the 
State prohibits by indictment dealing with minors is morally as 
good a defence, in cases where the party dealt with has apparently 
reached majority, as is ignorance that such party is a minor. In 
both cases the defendant ia ignorant that he ia doing an ]ll^;al 
1 See Whtrt. oa Cr. Ev. § TIO. 
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thing. That in the former caae it ia conceded that such igno- 
rance 18 no defence shows that honest belief that an illegal not is 
legal is no necessary ground for acquittal. We cannot, there- 
fore, lay down the rule that ignorance of inculpatory facts ahall 
be always a defence, without extending the same immunity to 
ignorance of inculpatory law. And if wa cannot so extend this 
immunity, then we must hold that ignorance does not necessarily 
acquit when scienter is not an essential of the offence. 

§ 89. Even where, as affecting intent, ignorance of fact ia set 
np. the defence is unavailable where the defendant, ^^^ ,„ 
by the exercise of due diligence, could have become J^pt"s'on« 
aware of his mistake.' Of course, if the defendant was of ^^'l^*^! 
ignorant of facta from a knowledge of which only conid ant ought 
malice be inferred, he cannot be convicted of a ma- bem cog- 
licious crime. But in auch caae he may be convicted "'"" 
of negligence when hia ignorance was culpable, and was pro- 
ductive of harm. A man who negligently mistakes a visitor for 
a burglar, and killa the visitor, cannot, indeed, be convicted of 
murder, but he can be convicted of manslaughter. And, aa a 
general rule, if the defendant is chargeable with negligence in 
not acquainting himself with the true facts of the case, hia igno- 
rance is no defence.' It is no defence, for instance, to a physi- 
1 Infra, § 492. bat actual, positive knowledge is not 

■See Whnrt. on Neglieence, 9 415; uiually required. In many cbmb to 
Hudson V. MacRae, 4 6. & S. ASS ; require thii would be to nullify the 
Com. r. Viall, 2 Allen, GIS; People penal laws. The case of knowingl/ 
V. Reed, 47 Barb. 23&. passing counterfeit money is an illus- 

Id Bonker t>. People, 37 Mich. 4, it tratioD ; very ollen the guilty party 
was held that ander a. statute forbid- has no actual knowledge of the spU' 
ding any person to join otfaen in mar- rioua tharacler of the paper, but he 
tiage, knowing he is not authoriied to is put upon his guard by circum- 
do so, or knowing of any legal impedi- stances wbiub, with felonioua intent, 
ment to the proposed marriage, aclnal he disregards. Another illustration 
personal knowledge is not required ; is the case of receiving stoleu goods 
but it waa held that if a party so knowing them to be stolen; the guilt 
officiating neglects to take the testj- is made out by circumstances which 
mony which he is required to take, fall sbcvt of bringing home to the de- 
and relies upon less sat^sfactoiy oral fendant actual knowledge. He buys, 
statements, such neglect will be im- perhaps, of a notorious thief, under 
puted to ill^al intent. " No doubt," circumstances of secrecy and at a 
■aid Cooley, C. J., "where guilty nominal price; and the jury rightfully 
knowledge is an ingredient in the of- bold that these circunutanoes apprise 
fence, the knowledge must be found ; him that a felony must have been 
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cian indicted for malpractice, that he was ignorant of facte with 
which it was his duty to become acquainted.' Nor is it a defence 
to an engineer for negligent homicide that his negligence arose 
from ignorance of facts which he ought to have known.^ Nor is 
it a defence to an indictment for perjury that the defendant be- 
lieved what he swore to be true, if he had no probable cause for 
BO believing ; * nor can persons selling dangerous compounds, re- 
quired by law to be subject to certain testa, set up aa a defence 
that they were ignorant that the testa were not satisfied.* It is 
otherwise, in cases of this class, where the party chained has used 
due diligence to inform himself.' Of course, where the statute 
makes the icienter essential to the offence, then the icievter must 
be proved.^ 

committed. Andrews v. People, 60 • R. o. Muscot, 10 Mod. 192 ; R. d. 

HI. 854; Schriedlay v. Stale, 28 Ohio Schlesingor, 10 Q. B. 670; R. c. Pe- 

St 130. U bf the statute dow ander trie, I Leach, S29 (3d ed.); State t>. 

coDStmction actaal pereonal koowl- Gates, 17 N.H. 37S; Com. d. Corniah, 

edge ig required, the statute maj as 6 Binn. 24S; Com. v. Cootc, 1 Rob. 

well be repealed ; for it can leldom be ( Va.) 729 ; State v. Knox, Phill. (N\ 

established even in the groeeeat cases. C.) SIS. 

How maojr justices are likely to know < Hourigao v. Howell, 110 Mass. 

the exact age of all the girls in their 470. 

township approaching the age of con- * Heame v. Gartoo, 2 £. b £. 66; 
seat ? or even of all those in their im- Duncan v. State, 7 Humph. 146; 
mediate neighborhood, except as they Squire v. State, 46 Ind. 459. 
rely upon reputation or family report? * R. r. Sleep, 8 Cox C. C. 472. 
Had he taken the proper evidence un- Subtle distinctions arise in this re- 
der oath and been deceived, perhaps lation which in the Roman law are 
he would have been justified, even noticed under the titlee of Ermr in 
though he had had reason to believe objeclo, and Aharralio delicti. Error 
the age of consent had not been in objeclo is where A. designs to shoot 
reached ; but where he n^lecte the B., hut by mistake shoots C., mistak' 
testimony which he is required to take, ing C. for B., or where A. designs to 
and pretends to rely upon the less Bt«al B.'a property, but by mistake 
satisfactory oral etatement which he steals C.'a property. Aberratio delicti 
is not required to take, the neglect is where A. designs to shoot B., recog- 
may well be imputed to illegal in- niies and aims at B., but accidentally 
tent." shoots C, who at the moment hap- 
That in police prosecutions the $ci- pens to intervene. In other words, 
enter need not l>e proved, see supra, the error may arise from a mistake of 
§ 2S a. the actor, or from a deflection of his 
1 R. V. Macleod, 12 Cox C. C. S34; um. Error of the former class exists 
and other cases cited, Wharton on when the object at which the actor 
Horn. §9 149, 153. aims is not that which he supposes it 
* U. S. ». Taylor, McLean, 243. to be. Error of the second class ex- 
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§ 90. In prosecutions for negligent exercise of a specialty, a 
person is not required to know facts outside of his pro- 
fession. A person, for instance, not claiming to be tion*far 
skilled in medicine, and giving notice of his ignorance, SIfi'lfit''^t 
cannot, if called upon to act as a medical attendant, be ^^"^"^ 
made responsible for his ignorance of the specialty, un- ""^ "''>■■ 
less it appear that he displaced, by his rash acceptance 
of the post, a more competent person from undertaking its 
duties.' And generally, we may hold that where a person is 
employed, not as a specialist, hut as a non-specialist, undertak- 
ing a business of which he professes to know nothing, be then 
can only be held liable for gross negligence, or culpa lata, con- 
sisting of ignorance of facts which every ordinary person ought 
to know.' 

V. CORPORA'nONS. 
§ 91. In the ancient case of The Abbot of St. Bennet's v. The 
Mayor, &c., of Norwich," Pigot said arguendo that a "corpora- 
uU when the meaDS used hj the actor collectively commit no crime, and 
glance from the intended object, and could not therefore be subjected to 
injure an unintended person. As to penal discipline. Nov.Maior. Tii.§ II. 
the first case, ire maj' generally re- Nunquam curiae a provinciarum rec- 
mark that when the object aulually io- toribus general! condemQatione mulc- 
jured has the aame legal consequence teatur, quum utique hoc et acquitas 
as the object intended, then, at com- Buadeatetregutaiurisaniiqui, ut noxa 
uion law, the fact that there was a tantiim caput sequatur,ne propter unius 
mistake as to the victim is no defence, fortasse delictum alii dtapendiin affli- 
See infra, §§ 109, 120. gantur. cap. 6. de senteut. excomm. in 

As to the aberralio delicli more in- vi. (5. U.) In uaiversitatem vel 
tricate questions arise whii:h will also collegium proferre excommunicatioDta 
be hereafter considered. As a gen- sententiam penitus prohibemus, vo- 
eral rule we may here say that an in- lentes animarum periculum vitare, 
jury designed for B., which is acci- quod esinde sequi posset, quum non- 
dentally diverted from B. and falls on nunquam contingeret, Innoxioa hu- 
C, cannot logically be regarded as iusmodi sententia irretiri: sed in lllos 
malicious so far as concerns C. Un- duntaxat de collegio vel universltate, 
der such cireum stances, A. may be in- quos culpabilus esse coastiterit, pre- 
dictable for a malicious attempt to in- mulgetur. 

jure B., and for a negligent injury of See the following, — Livius viii. 

C. Infra, ^ 110, 111, 130, SIT, 97. M. Flavins tribunus plebis tuUt 

318. ad populum, ut in Tusculanos animad- 

^ Whart. on Neg. §§ 730-7. verteretur, quorum eomm ope ac con- 

' Whart. on Neg. §§ 2S-45— 48. silio Yeliterni Privernatesque populo 

• Y. B. 2lEd.*,7, 18. By the Ro- Romano bellum fecissent. 

man common law, corporations could Political disabilities, however, were 
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tion cannot do a personal tort to another, as a battery or wound- 
ing, nor can they do treason or Celony, so Car as the oorporation 
is concerned." Much the same language is used in the case of 
Sutton's Hospital ; ^ and in Orr v. The Bank ' it was expressly 
ruled that a corporation, as such, could not through its agents be 
guilty of an assault and battery. It has been more recently held 
in England that such a body is not subject to be indicted for a 
violation of the Foreign Establishment Act.^ And Lord Holt 
is reported, in an anonymous case, to have laid it down generally 
that a corporation is not indictable at all, though its individual 
members are.* This general proposition of Lord Holt bus, bow- 
assigned tocorporaiepoliiicsloflencet. air^ Tt Kot Ti/v I'tipai- aii-r^ liipcv^ins 
LiviuB xxvi. IG. Capuam a Cftlibui Ix'^'Oaro, aU abtg Uavm aia wJfur xpufa- 
Mditum est, Atell«que et Calatia in vet oMii' 6 t, oix m-^- Herodian iii. 
dedilionem acceptao; ibi tjuoque io 6; GBib, Lehrbuch, §87. 
eoB, qui capita rerum erant, aniiuad- ' 6 Coite's Bep. 2S3. 
Tersum. Ita ad septuaginta priii:;ipes * 1 Ohio, 86. 

senatus interfecti; tregenti ferme no- * King of the Two Sicilies v. Will- 
bilei Campani in carcerocn conditi: cox, 14 Jur, 751. 

alii, per aotiorumLatini nomlDis urbes * Anon, 13 Mod. 659. In The 
in custodias dati, variis casibus iuteri- State e. Great Worlcs Co. 20 Maioe, 
erunt: multitude alia civium Cam- 41, Weatoo, C. J, slaleB the law thua: 
panorum veoumdata. De urbe agroque " A corporation is created bj' law (or 
reliqua consultatio fuil, quibusdam de- cerUin beneficial purposes. It can 
lendam oenaentibus urbem praeva- neither L-omm it a crime nor mi gdemean- 
lidam, propinquam, iniuiicam. Cete- ■"" ''J' ^"V positive or affirmative act, or 
rum praesens utilitas vlcit : nam prop- '"oi" others to do so, as a corporation. 
ter agnim, quem omni fertilitate terrae While assembled at a corporate meet- 
satis consubat primum In Italia esse, '"g. » majority may by vote, entered 
orbs servata est, at esset aliqua arato- "P°° ^^^" records, require an agent 

rum Bedes Cetcrum babitari tan- " commit a battery; but i£ he does, 

turn, Umquam urbem, Capuara, fre- ■» cannot be regarded as a corporate 
quentarique placuit: corpus nullum ci- *"* ^"r which the corporation can tie 
Titatis, nee seoatus, nee plebis conci- inJictcd. It would be stepping aiide 
Hum, nee magistratusesse : sine consi- "Itt^ther from their corporate powers, 
lio publico, sine imperio multitudinem, If indictable ae a corporation tor an 
nullius rei inter se lociam, ad consen- oBence thus indicated by tbem, the 
sum inhabilem fore. Appian. de reb, innocent dissenUng minority would be- 
Hispan. c. B3. Ttpiina'n' Si, ,ity(i\i,v come eqnally amenable to punishment 
»Wi«, cltl chiCTir«ff5 Tu/ioiod levciiiv^, H *itl» 'he %<"^^7 majority. Such only 
tpttfivov KorirYoy"' (* AeiAot) t( t6 irrfi™, as ttke part in the measure should be 
j(a2 iKeitvaev oUdv aTaxiirtovi, Dio Cass, prosecuted either as principals, or as 
Ixziv. 14. hraoee dt (6 Siffipof) r^ iro;tiii aiding and abetting, or procuring an 
{ri Buiivrioy) rjt Tt litvSipiai rntt TOi i(uj- ofEence to be committed, according to 
fioToc Tou iTDAiruaS. mi im/tofepav uirofT- its character or magnitude." As to 
vat, Tof « eveiac tUv mhruv A^iiamoi, the liability of the individual mem- 
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erer, received considerable qualification in modern times, and is 
now limited to cases of felonies, assaults, riots,^ and ma- 
licious wrongs.' We may therefore hold that a corpo- tioDn ia< 
ration may be indicted for a breach of duty imposed on breacb of 
it by law, though not for a felouy or for public wrongs ^"^^' 
involving personal violence, as riots or assaults.^ Thus an in- 
dictment will lie at common law against a corporation for not 
repairing a road, a bridge, or a wharf, where by statute or pre- 
scription it is bound so to do ; * or for disobedience to an order of 
justices for the construction of works in pursuance oE a statate.B 
And this, though a specific remedy be given for the breach of 
duty, by the act of incorporation, if there be no negative words.' 
In some jurisdictions in this country, it is true,^ it has been 
held that a corporation cannot be indicted for a nuisance in 
obstructing highways or rivers by its agents.^ But in England,' 
after a full consideration of the authorities, a contrary principle 
was established. It was ruled there that an indictment lay at 
common law against an incorporated railway company for cut- 
ting through and obstructing a highway, in a manner not con- 
formable to the powers conferred on it by act of parliament, 
The case was put on general grounds ; and the distinctions which 
had been attempted between nonfeasance and misfeasance over- 
ben, see further, Kane v. The People, B. & Adol. 7 1 ; Rex v. Birm. R. B. Co. 
S Wead. 363; State r. Gotlfrey, 12 3 Q. B. 223; 3 Rdlw. Cm. 148; S. C, 
Maine, SG 1 ; Edge r. Com. 7 Bair, 275; 9 C. & P. 4G9 ; Rex o. Severn R. B. 
R. o. R. R. Co. 9 Q. B. 315. Aa to Co. 2 B. & Aid. 646 ; Rex i>. Commla- 
fonu of indictment, see Wliart. Crim. Blonera, 2 M. & S. 80; Simpson v. 
Plead. & Prac. 3 100. Stale, 10 Yerg. 625; Slate v. N. J. 

^ Eyd on Corporationa, 225-6; R. Turnpike Co. 1 Uarr. N. J. 223 ; Stale 
r. Birmingham R. £. 3 Q. B. 221; 9 ir. Patton, 4 1r«d. (N. C.) 16. StW 
C. & P. 469. Anon. Lott, 556. 

* R. f . Willcox, 1 Slui. N. S. 301 ; * Rex n. Birm. R. R. Co. ttf ai^ira. 
Com. V. ProprietoTH, 2 Gray, 339. * SusquetianDa Road v. The People, 

* Per PatteMn, J., 3 Q- B. SS2; IS Wend. 267; but see Com. c. Turn- 
State e. Gr«U Works Co. 20 Maine, plku Co. 2 Vii^. Cas. 362. 

41; Com. D. Worcester Turnpike Co. ' State v. Great Works Co. 30 

8 Pick. 327; People d. Corporation MHine,41, See Com. c TumpikB Co. 

of Albao]', 11 Wend. 539; People u. ul tvpra; State v. R. R. 2S Ind. 362. 

LoDg Island R. R. 4 Parker C. R. 602; * See, to same pobt, 6 Vio. Abr. 

Louisville B. R. r. Sute, 8 Head, 623; 309, Corp. Z. pi. 2. 

Suce e. Murfreesboro', 11 Humph. * R. ef. Great North of Eng. Rail- 

217; BameU e. Stale, G4 Ala. 579. way, 9 Q. B. 315. 

* IbiJ.; LjrineBegls v. Henley, S 
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thrown. Indeed, since it has been settled against some of the 
earlier anthoritiea that trespass or case, for a private nuisance, 
would lie against a corporation,^ no good reason can be assigned 
why the same acts, when to the injury of the public at large, 
may not equally be the basis of criminal proceedings.^ And 
such is now generally considered to be the law when the object 
is the imposition of a fine on the corporation estate, or the abate- 
ment of a nuisance.^ But under an indictment against a corpo- 
ration aa such there can be no punishment inflicted on the mem- 
bers of the corporation. They must be indicted personally to 
be punished corporeally.* 

1 iiajOT o( Lynn r. Turner, I Cowp. Louisville v. State, 3 Head, 523 ; and 

86; Mauod v. MoDinonthshire Canal see Com. «. Ohio, &C. R. R. 1 Grant, 

Co. 4 M. & G. 4S2; Lyme Regis v. 3!9; Com. v. Turnpike Co. 2 Va. Ca. 

Henley, 1 Bingham N. R. 222; 3 B. 362; State r. Ohio R.R. 23 Ind. 362; 

& Ad. 77 ; Eastern Counties R. Co. Angell & Ames on Corp. §§ 394, 396; 

p. Broom, aEng.L. &Eq. 40S; Dater Whart. Crim. Plead. & Prac. § 100. 
V. The Troy R. R. Co. 2 Hill (N. Y.) * " Individual persons only," argues 

629; Chestnut Hill Turnpike v. Rut- Merkel (Holts. Straf. ii. Ill), can he 

ler, 4 S. & R. 6. made responsible criminally. Juridical 

'Lord Denman, in 9 Q. B. SIC, personscaonot be tlius made respoasi- 
uses this convincing reasoning : " We ble. It is true that they cannot be re- 
are told that this remedy is not re- garded as inert masses o( righto, (or 
quired, because tbe individuals who they are endowed by the lair with inde- 
concur in voting tbe order, or in ex- pendent business activity. But their 
editing the work, may be made answer- will is a mere artificial creation; they 
able for it by criminal proceeding; arenot possessed of that free, indepen- 
of this there is no doubt. But the dent, personal action which is essendal 
public know nothing of tbe former; to penal responsibility . Supposethata 
and tbe latter, if they are identilied, mayor, under authority of a municipal 
are commonly persons of the lowest corporation, should organize a band of 
rank, wholly incompetent to make any robberain the townhall? Responsi- 
reparation for tbe injury. There can bility would be attached exclusively to 
be no effectual means for deterring the persons who thus abused thdr 
from an oppressive exercise of power office; not to the municipal corpora- 
for the purpose of gain, except the tion." " Corporatii ns," says Geib, 
remedy be indictment against those (Lebrhuch, § 87,) "cannot, as such, 
who truly commit it, that is, the cor- commit crimes, as they are mere fic- 
poration, acting by its majo ity ; and tions, without the power of personal 
there is no principle which places determination. Tbeyhave nofrce will, 
them beyond the reach of the law for butareboundby the will of the natural 
such proceedings." persons of whom they are composed. 
* Stale V. Vermont R, R. 30 Vt. The latter are tbe responsible parties." 
108; Com, c. Proprietors, 2 Gray, 339; This, however, is not inconsistent with 
State V, Uorris. R. R. 3 Zab, 360; legislation by which an indictment is 
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§ 92. The proper mode of proceeding ngaiDBt a corporation as 
sacb, to compel an appearance to an indictment, is by 
distress infinite.^ A fine is tbe uaaal penalty inflicted,3 fine and 
though according to Lord Holt, in an indictment against "*""■ 
the inhabitants of a county for not repairing, an attachment may 
go against all to "catch as many as one can of them." ^ In such 
case, however, the indictment ia against the inhabitants indi- 
yidually. 

§ 93. Quasi corporations, as counties, townships, parishes, have 
long been held subject to indictment for a neglect of 
the duties imposed on them by law ; as for not main- foniion* 
taining a road or bridge,* or for not opening them when for breKh 
laid out.' In two old cases, acts of misfeasance, as dig- ■^' 

ging in the highway in one, and levying a nuisance in the other, 
were charged in the indictment, but both went off on other 
points." 

VI. PERSONS UNDEB COMPULSION. 
§ 94. " An act," says Sir J, Stephen, " which, if done will- 
ingly, would make a person a principal in the second 
degree, or an aider and abettor m a cnme, may be m- under com- 
nocent if the crime is committed by a nnmber of offend- j^^nlt.'" 
ers, and if the act is done only because, daring the whole ^'°' 
of the time in which it is being done, the person who does it is 

ased as a proceta againat a corpora- 106; R. t>. Ibid. &73; R. v. Mayor, 

tion, guilty of negligence through it* &c. S East, 86; R. v. Lttncaabire, 3 

^ntB." See Com. n. Boston & Low. B. k Ad. 81S; B. v. Heodon, 4 B. 

R. R. lae Mass. 61; People v. Cent. & A<I. 628; R. v. DevonBhlre, 2 N. 

R. B. 74 N. Y. 302. & M. 212; R. v. St. Giles, S M. & S. 

1 R. tr. Birming. R. R. Qo. S Q. 260 ; Stata o. Whitingfaam, 7 Vt. 391 ; 

B. 223, per Patteeon, J.; S. C, 9 C. State e. Town of Fletcher, IS Vt. 

& P. 469, per Parlte, B. See 6 Viner 124; Slate d. DoTer, 10 N. H. 394; 

Abr. 310, and Angell & Ames Corp. Mower v. Leicester, 9 Mass. 247; Bid- 

S S26, 2d ed. die v. Proprietors, I Mass. 169. And 

' R. «. Birming. R. R. Co. ul supm. see Com. tr. Wilmington, lOS Mass. 

' R. r. Wilts, Caa. Temp. Holt, 699; State v. Commia. Walk. (Miss.) 

339. But see Morgan v. Corporaljon 866; and cases cited at large iu Wluut. 

of Carmarthen, 3 Eeble, 3S0. Neg. §§ 260 et nq., 959 et leq. 

* Infra, §§ 1473, 1684 a; B. v. • Stale u, Kiltery, B Greenleaf, 254. 
Wilts, 6 Mod. 307 ; B. v. Dixon, 12 > R. d. Shelderlon, 2 Eeb. 221 ; B. 

Mod. 198; R. v. Strington, 2 Wma. r. Yill. oE Horosey, 1 Roll. R. 406. 

Saunders, 167, notes; R. c. Clifton, b See Wbsrt. Crim. Plead. & Frac. § 

T. R, 499; B. v. Sheffield, 2 T. B. 100. 

Tou 1. 9 129 
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compelled to do it by threats on the part of the ofFenders instantly 
to kill him, or to do htm grieTous hodily harm if he refuses ; but 
threats of future injury, or the command of any one not the hua- 
band of the offender, do not excose any offence." ^ 

Under the Komaa law, when a subordinate acts in obedience 
to a superior's commands, the defence respondeat tuperior ordi- 
narily applies.' Such ia the general rule in our own law, sup- 
posing the command be executed by a subaltern bound by law 
to absolute obedience.' It is also stated by Sir J. Stephen that 
" in all cases in which force is used agiunst the person of another, 
both the person who orders such force to be used and the person 
using that force is responsible for its use, and neither of them is 
justified by the circumstance that he acts in obedience to orders 
given him by a civil or military superior ; bat the fact that he 
did so act, and the fact that the order was apparently lawful, are 
in all cases relevant to the question whether be believed, in good 
faith and on reasonable grounds, in the existence of a state of 
facte which would have justified what he did apart from such 
orders." * 

> Dig. Crim. Law, ut. Si, citing B. 0£ this are given the followiog il- 

D. MacGrowther, IB St. Tr. 391; R. v. lastrations: — 
Crutcblejr, 5 C. & P. 133. (1.) " A., a marine, is ordered b; 

* L. 37, pr. D. ad L. Aquil. (9. 2.) hi« superior officer on board aman-of- 
L. 13. § 1. D. d« iniur. (47. lO.) Ia, war to prevent boats trow appTOacliing 
qui iure publico ulitur, Don videtur in- the ship, and Las ammunitioo given 
luriae faciendae causa hoc facere: him for that purpose. Boats pereist- 
iurisenimeiecutionon habetiniuriam. ing, after repeated warnings, in ap- 
(L. 1ST. g 1. D. de reg. iur. (50. IT.) preaching the ship, A. fires at one 
Qui iuBSu iudlcis aliquid facit, non and kills B. This U murder in A., 
videtnr dole malo facere, quia parere although he fired under the impresuon 
neceese habet. L. 169. pr. D. eod. Is that it was his duty to do so, as the 
damnum dat, qui iubet dare; cius act was not necessary for the preser- 
vero nulla culpa est, cui parere vatioa of the ship [though desirable 
necesae sit. Can. 13. Caus. 23. qu. fi. for the miuntenance of dieciplinej. B. 
UUes quum obedieus potestati, sub c. Thomas, 1 Russ. Cr. S23; 4 M. & 
qua legitime constitutus est, liominem S. 442. 

occidit, nulla civitatis anae lege reus (2.) " A., the driver of aa engine, 

est homicidii : immo, nisi fecerit, reus orders B., the stoker (whose duty it is 

est imperii deserti atque contemU. to obey his orders) , not to stop the en- 

* Infra, §S 646 tt teq. ; U. S. o. Carr, gine. The train runs into another in 
1 Woods, 460. consequence, and C. is killed. B. is 

* IHg. C. L. art. 202. justified by A.'s order. R. tr. Trainer, 

4 F. & F. 106; 1 Robs. Cr. (5th ed.) 



ovGoQi^lc 



OHAP. m.] NECBS81TT. [§ 95. 

As will hereafter be seen,' the hostile act of a belligerent un- 
der his sovereign's orders, if not directed b; private malice, it 
imputable to the sovereign. 

The subject of marital compulsion has just been considered.* 
The compulsion of a master is no defence to a servant, when 
charged with crime, unless such compulsion deprived the servant 
of his free agency." 

VII. PERSONS DNDER NECE33ITT : SELF-DEFENCE. '\t 

§ 95. Kecesaity is a defence when it is shown that the act 
charged was done to avoid an evil both serious and ir- u,j^j„ 
reparable; that there was no other adequate means of «defen" 
escape ; and that the remedy was not disproportioned or other 
to the evil> Homicide through necessity — i. e. when Juani^ 
the life of one person can be saved only by the sacrifice '*'" * ' 

837, 888. The langnage of Willes, J., ought to disobey ordert on the ground 

in this case, seems to be a little too of their Ulegalitj." 
wide, unless it is taken in coDoection For maikiout actt the Bubaltern is 

with the particular facts. personally responsible. Infra, g 411. 

(S.) " (ScBMiTTKD.) A., a civil > Infra, §§ !8S, 810, 
magistrate, directs B., a military offi- * Supra, § 78. 
cer, to order his men to fire into a mob, * See Com. v. Hsdley, 1! Met. 66; 

B. gives the order. It is obeyed, and Com. v. Drew, 8 Cush. 279; Com. ir. 

C, a conunon soldier, shoots D. dead. Gillespie, 7 S. & B. 469 ; State p. Mat- 
Thequestion whether A.,B., and C. this, 1 Hill |S. C.) 87; State v. Bry- 
respectively committed anyoffence da- ant, 14 Mo. 340. Infra, § 1504. 
pends on the question whether each * Stephen's Grim. Dig. art. 82. See 
of them Tcspectively had reasonable R. v. Stratton, 21 St. Tr. 104S, cited 
grounds to belicTe, and did in fact be- by Sir J. Stephen. 

lieve, in good ffuth that what they did Necessity has been frequently spo- 

was neccBsary to suppress a dangerous ken of as Right against Right, though, 

riot. A. 'a direction to B., and B.'b according (o the more recent opinion 

order to C, would tfot necessarily jus- in Gertuany, it is more properly Priv- 

tify B. or C. in wliat they did, but ilege against Privilege, or Goods 

would be facts relevant to the question against Goods. (Gut gegan Gut.) 

whether they believed upon reasonable When two privileges, equally protect- 

grounds as aforesud. Whether C. ed by the law, collide, the question 

would commit a military offence if he arises which is to yield. And the an- 

refused to ot>ey B.'a order, because he swer is, the lesser must yield to the 

rightly thought it unreasonable, is a greater. The greater is that which in- 

questioD which would have to be de- eludes and conditions the other; the 

cided by a court-martial. I should present and immediate ia greater than 

suppose that cases might be imagined the future and possible; if both are 

in which eveD a court-martiat would equal, self-sacrifice may require the 

hold that a military inferior might and possessor of the one to yield to the 
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of another — will be discussed in a subsequent cbapter.' The 
issue, it should be observed, is not simply wbether a particular 
life is to be sacrificed in case of necessity, but wliether it is right 
for a pei'son to commit a crime in order to save his life. The 
canon law prescribes that a person whose life is dependent on 
immediate relief may set up such necessity as a defence to a 
prosecution for illegally seizing such relief.^ To the same gen- 
eral effect apeak high English and Amencau authorities.^ Life, 
however, can usually only be taken, under the plea of necessity, 
when necessary for the preservation of the life of the party set- 
ting up the plea, or the preservation of the lives of relatives in 
the first degree.* 

The same reasoning justifies a crew, in cases of necessity, in 
rising and deposing a master ; ^ and a citizen in joining a rebel- 
lion, when otherwise his life would be imperilled.^ On the same 
reasoning, when any important authorized industry would be im- 
perilled by the observance of laws prohibiting labor on the Sab- 
bath, these laws may be for the occasion disobeyed.^ 
poateraor of the other; bat the law Murra; n. Com. 24 Pean. St. 270; 
oaly ruquirea this gurrender in CMet CnKket v. State, 33 lad. 416. 
vhere one peraoa is arrayed against In Lord Macaulay's Report on In- 
leveral. Otherwiie, though there may dian Code, p. 52, we have the folloir- 
b^ an invasion of privileges, there is ing ; " Again, nothing is more usual 
no iavasion of law. Merkel, in Holts, than for thieves to urge distress and 
ii. 137. hunger aa eKcuses for their thefls. It 

* Infra, § BIO. Is certain, indeed, that many thefts are 

* Sea citations infra, % 910. committed from the pressure of distress 

* See Broom's Leg. Max. ID; 1 East so severe as to be more terrible than 
F. C. 70; tboagh tee 4 Bl. Com. Slj (he punishment of theft, and than the 
1 Hale, SOS. disgracewfaich that punishment brings 

* Rusdi Tr^(^, ii. p. 812. Bereer, with it to the mass of mankind. It is 
De impunitate propter aummam neces- equally certain tlfct, when the distress 
sitatcm, &c. (1S61); Geib, Lehrbuch, from which a man can relieve himself 
iL 235; and an iDteresting compen- by theft is more terrible than the evil 
dium in HoltzendorS*, Ency. ii. ISO. consequences of theft, those conse- 
See infra, g SIO. quences will not keep him from com- 

* n. S. tr. Ashton, 2 Sumeer, IS; mEtting theft; yet it by no means fol- 
U. S. f. Borden, 21 L. Uep. 100; U. lows that it is irrational to punish him 
S. V. Hammer, 4 Mason, lOS. See in- for theft; for though the fear of pun- 
fra, g 1878. Ishment u not likely to keep any man 

■ See Res. v. M'Carty, 2 Dall. 86; from tbeft when he is actually atarv- 

U. S. V. Thomas, IS Wall. 8S7. ing, it is very likely to keep him from 

* Com. n. Knox, 6 Mass. 76; Com. being in a starving stale. It is of 
V. Conway, 8 Leg. GbioD. (Pa.) 27; no effect to coanteract the irreaistilile 
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CHAP. 111.] KECESSITT. [§ 97. 

§ 96. It has beeo Bometitnes said that necessity can never be 
advanced as a defence when the necessity is the result cuipibaity 
of the defendant's own cnlpable act.' This, however, pj^|"da 
as Berner " demonstrates, cannot be accepted as univer- atteoc*. 
sally true. Thus a person who negligently causes a house to 
catch fire will not, by this negligence, be barred from setting up 
necessity as a defence, if, in rushing from a burning chamber, he 
should crush another in the throng ; nor would a trespasser, who, 
upon stealing fish, should fall overboard, and in his struggle to 
save himself upset a boat, be barred from setting up necessity, if 
life should thereby be accidentally lost, because his act which put 
him in this situation was wrongful. But if the necessity be 
rashly rushed into, it may cease to be s defence.^ 

§ 97. The distinction between necessity and self-defence con- 
sists principally in the fact that while self-defence excuses the 

motive which iromediaUly prompts to right to the iojury of Miotber. But 
theft; but it is of great effect to coun- the Slate does not exact heroism from 
tenet the motives to that idleneia and it< subjects, nor does it undertake U> 
that profnuon irhich end io bringing teach self-sacriRce. It permits, aa 
a man ioto a condition in which do much for the intorests of good order 
law will keep him from committing as from its inability to teach pure mo- 
theft. We can hardly conceive a law rality, its subjects to repel, under due 
more injurious to society than one Testrictions, assaults on their persons 
which should provide that as soon as or property, even though in repelling 
a man who had neglected his work, or these assaults the i^gressor is put in 
who had squandered his wages in danger of his life. But self-defence, 
stimulatiog drugs, or gambled them it must be remembered, is not limited 
away, had been thirty-stic hours with- to assaults. A person whose house is 
out food, and felt the sharp impulse on Gre may seize, without incurring 
of hunger, he might, with impunity, the charge of felony, the hose of a 
steal food from his neighbors. We neighbor as a means of estinguisbing 
■hould, therefore, think it in the high- the fire. A person who Is bathing, and 
est degree pernicious to enact that no whose clothes have been stolen, may 
act done under the fear even of instant snatch up clothing he may find on a 
death should be an offence. It would clothes-line, so as not to be obliged to 
a fortiori he absurd to enact that no enter into a village naked. For these 
act under the fear of any other evil two examples I am indebted to Ber- 
should be an offence." ner, § 85. 

It is trae that in the great majority > See, to this effect. The Argo, 1 Gal- 

of cases of this class the person main- lis. 150; R. v. Dunnett, 1 C. &K.43S. 
taining, as against another, bis own * Lehrbuch d. Strafrechts (IB71), 

right, might act in accordance with a 140. 

higher morality if he should sacrifice * The Joseph, 8 Crancb, 151 ; The 

himself instead of maintaining his own New York, 8 Wheat. 59. 
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repulse of a wrong, necessity justifies tbe ioTasionof aright.' It 

„. , . is, therefore, essential to self-defence that it should be a 
DiMinction ; i , i i ■> i •! 

beiween defence against a present unlawful attack,' while ue- 

>Dd ae]t- cessity may be maintained though destroying conditions 
e eoce. ^.^^^^ ^^ lawful. In self-defence the attack must be 
upon interests which it is the dut^ of the party assailed to de- 
fend. But tbe right is not limited to attacks on hb own pereon. 
Whatever the law places under his protection, that he may defend 
according to the law.^ Self-defence hy an individual also differs 
from preventire punishment hy a State in this, that the former 
hinders the crime, and is prospective, the latter punishes for the 
crime, and is retrospectiTe. Since to constitute self-defence the 
attack must be unlawful, as a general rale, the right does not 
exist as against an officer armed with a legal warrant. Children, 
also, cannot exercise this right against their parents;* nor pu- 
pils against their teachers ; ^ nor apprentices against their mas- 
ters ; ". provided the limits of the right of correction by the as- 
sailant be not overstepped. It follows that there can be no 
aelf-defenoe against self-defence. Self-defence is only permissible 
against an unla^irful attack. If A., unlavrfuUy attacked by B., 
resorts to violent means to repel the ^^ression, his repulse of B. 
is lawful ; but if B., in pursuance of the struggle, renews the at- 
tack on A., this is not self-defence, since self-defence only obtains 
^;ainat an unlawful attack, and A.'s attack on B. was lawful.' 

^ See on this point, Benier, g S6; * See Filkens v. State, 69 N. T. 

Levita, Recht der Nothwebr, 1856; 101. 

Schaper, be! Roltzend. li. p. 1S7. * Infra, § 9S. 

The folbwiDg cUationi from tbe Ro- * Infra, § 631. 

man law maj be useful in thia connec- * Infra, § 632. 

tion ; — • Infra, g 634, 

" Melius eat occurrere in tempore, ^ Infra, g 485. 

qnam post ezitum vindicare." L. I. Thefollowingexpoaitionofthelead* 

c. (3. 17). ing theories of self-defence was sub- 

"Pudicitiam quum eriperet militi Htantially given by me in tbe Southern 
tribunusmilitaresinexercitn C. Marii, Law Review for 1879, p. 366 : — 
propinqnuB ejus imperatoris, ioterfec- I. It ia maintained that when men 
tus ah eo est, eui vim afferebat : facere enter into society they retain the right 
enim probus adolescena periculoae, to protect tbemsielves id all matters as 
quam perpiti turpiter maluit. Atqus to which the government constituted 
bunc ille summuH vir, scelere sotntum, by them is unable to afford them aid. 
periculo liberavit." Cicero pro HH- The State, it is alleged, is the creat- 
ion, c. 4. FauUus Rec. Sent v. 29. 8. ure of a social contract. It has only 
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CHAP, m.] MECESSITT AMD SELF-DEFENCE. [§ 97 a. 

§ 97 o. Ab will hereafter be seen more fully, the right of self- 
defence can only be appealed to to ward off a danger that is 

inch poirera u are committed to it. tions, does not this presuppoBe an ar- 
AU olber powers are referred. Tbis biter? Wai there ever a time vbea 
is tbe view of Locke, and, at ampli- goreroment of wnie kind did not ex- 
lied by Kant, ha« been accepted by itt; and if we have to go back to the 
tbe school that follows this great mtu- time when the family was tbe role 
ter. The practical consequences of Stat«, was not tbe family under tbe 
this Tiew are important. If it be cor- government of ils head 7 There is no 
rect, wherever the State hat not power era, therefore, so it is argued, to which 
to defend ns, we can defend ouraelTeB. . we can penetrate, in which men, with- 
A threatened attack, therefore, can out government, agreed to create a 
be averted by violence in a thinly set- government with particular Umita* 
tied country, in which preventive jus> Uoni; and it is clear we cannot point 
tice conld not be efficiently invoked ; to the Ume in which this right of self- 
while in a country where the police defence was spcciGcally reserveil. Cer- 
is active and aviulable, preventive vio- tainly this right, springing as it does 
lent private action would not be jna- from necessity, existed before any of 
tiSable. The objection to this view, those modern constitutions which are 
however, lies in the assumption that on their face based on contract; and 
the State rests upon a social contract, it is absurd to suppose tbat it was 
No doubt our modern constitutions are made a contractual part of patriarchal 
the results of contracts between the and other despotisms, whose distinc- 
parties by whom they were established, tive peculiarity is that they were haved 
This was eminently tbe case with the on nature, or force, bat not on con- 
English settlement which called Wil- tract. If, therefore, so it is insisted, 
liam in. to the throne. The resolu- the right of self-defence rests solely 
tbns of the convention which deter- upon social contract, then It must fall 
mined his title were as much the re- with the fiction on which it Is so made 
suits of a compromise between the to resL 

parties who were represented in the II. The second view, which is taken 
conventionasarethe terms of any bus- by Hegel, and is adopted, though in 
iness contract by which several com- varying terms, by many able writ- 
peting parties agree to settle their dif- ers, is, that self-defence is a letribu- 
ferences. The same observations ap- tive act. All wrong, so it is argued, 
ply to the Constitution of tbe United is on moral gronnds to be resisted. 
States, so oft«n called a " compact " It is a negation of right, — so is this 
by its most eminent expositors. But expressed by Hegel, — and it mnst be 
does the State owe its imiilution to put down, and the right it would over- 
social contract? Did not tbe English throw reestablished. We need not. 
Slate exist before the convention of however, fall back on this peculiar 
16SS, and did not our own States ex- phraseology in order to sustain the 
ist before they agreed to establish tbe view now before ns. Justice, it may 
Federal Constitution? Is not some well be argued, is presupposed by gov- 
kind of organization a condition pre- emmeat. To yield to wrong, to refuse 
cedent to a contract by members of to resist wrong, is in itself a wrong, 
theoi^anization? Whentwomenmeet It is true that the State may restrict 
together to establish obligatory rela- this right of the individual to rerist 
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actual and immediate ; though in determining what is immediate 
we must be guided by the conditiona of each particular case. 

wrong; but, unless bo restricted, the rieprudence. Deriving, ai they claim 
right contiDues to exist. The right it does, its authority excluMvely from 
is not the creature of contract. It is the State, — referable in no sense 
a high moral duty as well as a right, either to the law of nature or to a 
I may be the sole inhabitant of a des- social contract prior to gOTernment, — 
ert island, and the cruelty which I it is limited by the State, from which 
interfere to stop, under this sense of alone it springs. "Right," in this 
duty and right, may be that which one sense, to quote from one of the most 
wild animal wantonly, and with need- recent advocates of this scheme, " is 
less pain, inflicts upon another. Or, simply the protection of rights. It 
under the stress of the same sense of results from positive law. It is prac- 
daty, acting in a higher sphere, I may tical. Its object is the maintenance 
interpose to prevent one savage, who of the common good, involving the 
visits theisland, from unjustifiablyin- maintenance of the welfare of the in- 
juring another, or unjustifiably injur- dividual. But wrong constantly puts 
lug myself. If I bo do, I may be act- itself in opposition to righL It is 
ing so as to promote my own interests, necessary, therefore, for right not only 
yet at the same time I may be acting, to issue its rules for the miuntenance 
and ought to be acting, as an avenger of the rights it undertakes to protect, 
of the right and a foe to wrong. " He* but to enforce these rules. For this it 
ustance to tyrants is obedience to must have its own organ. To individ- 
God," is, in this view, no mere mean- ual voluntary action it cannot trust. 
ingless platitude. Tyranny, and out- Individual strength is, in most cases, 
rages of all kinds which involve an in- not sufficient for this purpose; individ- 
Tasion of right,! have aright to repel, ual purposes are not systematic and 
To this view it is indeed objected diat constant enough. The State is the 
it is substantially lynch law, and jus- organ through which the repression of 
tifiesvolunteercrusaders, for what they wrong is to be effected. For this pur- 
call right, doing what would be really pose it works through several instru- 
a vast amount of wrong. It should, ments. It employs for this purpose 
however, be remembered that by the schools, sanitary agencies, and police 
limitation of this very principle it is t^ncies; and it also employs penal 
subject to the law of the land. It can discipline; for punishment thus in- 
only act in cases in which the law of flictwl is Inflicted for the protection 
the land leaves it free to acL of rights, and the hindrance of inju- 
UI. A third view is taken by think- ries to such rights. Self-defence is a 
en of the utilitarian and materialistic method of preventing such injuries, 
school. Ignoring, as they do, the ex- The State, as the organ of right, ap- 
islence of a conscience as a supreme pointed to protect the property and 
rule, — looking to utility, not duty, a* persons of its subjects, cannot see 
the proper spring of action, — they tbem assailed without intervening. It 
regard jurisprudence as a system cannot, it is true, put down all such 
adopted umply for the protection of assaults, but it certainly will not hin- 
tbe interests of society, and of the der such assaults from being hindered; 
individuals of which it is composed, it will interpose no obstacle in the way 
and self-defence as the creature of ju- of such hindrance. It is true that 
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CHAP. Ut.] BASIS OF BELF-DEFEMOE. [§ 97 a. 

The fact, however, that an attack has been expected doea no 
preclude me from repelling it when it comes. A public man, 

Mlf-defence in not an original, natural nentlj the cue In the United States, 

right, independent of the State. Bui By expresB limitations of the Fed- 

this does not conflict with self-defence era! Constitution, " the enumeration 

being a right licensed, and bence au- in iLe Constitution of certain rights 

thoriied hy the State. If, in its exer- shall not be construed to deuf or dis- 

cise, the rights of others — their prop- par^e others retained bj the peo- 

erty or their persons — he neceisarilj pie ; " and " the powers not delegated 

impaired, this is incident to the dis- to the United States by the Coustitu- 

charge of the functions which the tion, nor prohibited b/ it to the States, 

State thns imposes. The party under are reserved to the States re ppec timely, 

this necessity is the agent of the State or to the people." Analogous provi- 

in hindering an unlawful act. It is sions are cont^ned in the several state 

not necessary, in order to enable him Constitutions. 

to intervene, that his mode of defence Govemroent in this way being con- 
should be proportioned to the value of fined to the exercise of certain spe- 
the interests attacked, or that the at- ciSed powers, the right to exercise all 
tack should have been unforeseen hy other functions remains to the peo- 
him, or that it should have been impos- pie; and as one of these functions 
sible for him to have avoided the col- may be mentioned self-defence. Not 
lision." [The above is a condensed merely may the person be thus defend- 
translation of the position taken by ed from assault; not only may property 
Janka, iu his treatise on Nothstand. be thus secured; but nuisances may be 
Erlangen, 1878.] abated by any member of the corn- 
Let us next consider what accept- munity whom they affect. In fact, 
ance the theories just stated have met when we glance at the cases in which 
with in the United States. invasions of rigliis are repelled, we 
I. The tocial-corttraet theory, which find that, in by far the greater num- 
was generally adopted by the English ber of instances, this repulsion is by 
Whigs, was brought by the colonists to private act. A libel, for instance, 
this country, and is frequently referred is rarely met by public prosecution ; 
to by our early writers as the basis of the party libelled, if rcpellEng the at- 
government. So far as the ort^n of tack at all, usually repels it by de- 
government is concerned, this theory, nial and retort. A stone liee in my 
as we have seen, cannot be sustained, path in a public highway; I throw it 
So far from government being started off the path, without calling on the 
by contract, there ia no contract that public authorities to effect a removal. 
does not presuppose a government. Deodorizing compounds are used in 
But all governments must rest, medi- multitudes of cases, by private per- 
ately or immediately, on the will of the sons, to correct unhealthy exhalations 
people, and are susceptible of modifi- outside of their preiiiises, though in 
cation, from time to time, as this will most of these cases prosecutions for 
prescribes. And all governments with nuisance might lie to abate the nui- 
which we have to do are more or less sance. An unwelcome visitor in a 
limited. Cerl^n specified powers are house can be ejected by force if he 
vested in the government, and aQ refuse to leave peaceably. Collins t>. 
others are reserved. This is emi- Thomas, 1 F. & F. 416; Overdeer v 
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for instance, as vgta tlie case with the Dake of Wellington dur- 
ing the Reform Bill riots, may have good groands to 
t» exn- expect an attack on his house ; but this does not pre- 
thauKh vent him from vigorously defending his house when the 
thMiM " assault is actually made.* It has also been said that 
iw^ciiHed *^® right does not exist when the party attacked had an 
npon pre- opportanity of calling on the public authorities to in- 
tervene. This, however, is not universally true. As 
Lewis, 1 W. & S. 90. Infra, § 621. exposures were properly within the 
As to flsaaults, we have only to walk range of the duty of an inde|>endenl 
the streets in the neighborhood of tip- press. Tlie numerous cases, also, m 
pling-houges to be convinced that there uhich privilege is a defence to indict- 
Are a bunilred cases of assault that are ments for libel are illustrations of the 
settled out of court, to one which is same right. In such cases, the sever- 
brought to the courts to settle. But est retribution may be inflicted bypri- 
when a man insists upon continuing Tate persons. A man's life may be 
a nnisance, under the protection of made wretched by a privileged publi- 
fire-arms, then adequate force may be cation ; and this publication may be 
used to compel him to desist. I have designed, and may operate, as a pnn- 
a right to stop, by my own action, ishment for crime. Yet privileged 
whateverimpairs my right!!, unless the communications are held justifiable 
exclusive right to do so is ceded to by the law. Parents, also teachers, 
the State. And, for the purpose, I guardians, and officers of prisons are 
have a right to use appropriate force authorised to inflict chastisement by 
wherever this is requisite. way of punishment. In no other 

[I. Reiribuiioti. — The second the- cases, however, are private persons 
ory, by which the right of self-defence permitted to punish an offender after 
is based upon the duty to cancel or the oSence has been committed, 
extinguish wrong wherever it exists, III. Prerention. — However plau- 
nnless when restricted by the State sible may be the justification of s«l[- 
(the Hegelian view), meets with little defence on this ground, it cannot ob- 
response in our jurisprudence. We tain under a government such as our 
must kinder wrong, when such wrong own, with limited powers. If the 
takes the shape of a felony, whenever State cannot constitutionally prevent 
the attempt is made to perpetrate it crime by arresting and confining, in 
in our presence. But after wrong is advance, persons who are supposed to 
committed, we have no right to step have a tendency to crime, a fvriiori, 
in and punish the offender. Tlieonly this function does not belong to pri- 
ezception is that, when crime has been vate individuals. See supra, ^ 7, 
committed, it may be lawful to bring 8-9. The right of self-defence only 
upODit,by publications suitable for the applies to the repulsion of an attack 
purpose, public disgrace. Tlie action actually in progress. Infra, g 493. 
of the NewTork newapapers,in 1874, I conclude, therefore, that self-de- 
in unearthing the villainy of Tweed, fence is a natural right, subject to 
would have exposed those concerned restriction by the State. 
in these publications to prosecutions > See R. o, Scully, 1 C. b P. 8t9. 
for libel had it not been that such Infra, $$ 487-496. 
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there are few attacks which the injured party could not have 
more or le&a clearly expected, it would be incumbent on bim, if 
the position here contested is sound, to call on the government for 
protection in every case, or else to lose his right. But to call on 
the government for aid is only necessary when such aid can be 
promptly and effectively given. There are many cases of sus- 
picion, also, in which a prudent man would decline to call in 
governmental aid, feeling that the case is not sufficiently strong 
to justify 80 extreme a remedy. As a rule, therefore, we cannot 
Bay that self-defence cannot be resorted to when the party assert- 
ing the right could have protected himself by calling in the gov- 
ernment.' Of this poaitioQ we have abundant illustrations in 
cases of nuisance which a private citizen is authorized to abate 
without appealing to the law.^ " At common law," so speaks a 
learned New Jereey judge,^ " it was always the right of a citi- 
zen, without official authority, to abate a public nuisance, and 
without waiting to have it adjudged such by a legal tribunal. 
.... This common law right still continues. Any citizen, act- 
ing either aa an individual or as a publio official under the orders 
of local or municipal authorities, .... may abate what the 
common law deems a public nuisance." * We must not push 
this right 80 far as to sustain deliberate aggressions on others. 
But we ought to maintain it so far as is proper for the defence 
of self. There is no pebble in our way on the highway that we 
could not remove by action of law. But there is no pebble on 
the highway as to which an action of law would not be absurd. 
We kick it out of the way, just as we exert the right of self- 
defence in innumerable other cases in which going to law would 
be eqnally absurd. And we may in like manner forcibly re- 
move an intruder from a house or a railway car without stopping 
to call in a mt^st'rate.' If so we may defend life and limb, 
though the attack is one we may have so far anticipated as to 
have been able to call in official aid in advance." 

1 It MM on tluB reason that the * Manhattan Man. Co. t>. Van Ken- 
clause in the German Code, limiting in ren, 23 N. J. Eq. 2S1. 
this respect the right of self-defence, * See Brightman v. Brisiol, 65 Me. 
was ultimately' stricken out. See Ber- 426; Earp ir. Lee, 71 111. 193. 
ner,586[ and see infra,g487. Ever* • Infra, §§621-22iOverdeeri'.Lew- 
V. People, 6 Thomp. & C. 1^6; 3 Hun, is, 1 W. & S. 90. 
716; State ir. Doty, 6 Oregon, 491. ■ As illustrating the principle in the 

* See infra, § U26. t«xtmaybe mentioned a case in North 
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§ 98. Whoever possesses a right is entitled to defend that 
right. No matter what may be the character of the 
which hK- right, it cannot lawfully be taken from the owner by 
au.y \m Tiolence ; and violence applied for this purpose he may 
"* violently resist. The Roman law is emphatic on this 

point, making the right to defend one of the incidents of the 
right to possess. " Vim vi repellere licet, idque jus natura com- 
paratur." ^ " Ut vim atque injuriam propulsemus, juris gentium 
eat."' " Vim vi defenders omnes leges omniaque jura permit- 
tunt." ^ Nothing, as lias been well said,* can be more general 
than these utterances. In our own law there have been tenden- 
cies to limit the riglit to the defence of home, of person, and of 
relatives in the first degree. No doubt there is a peculiar sanc- 
tity attached to these conditions which justifies even the taking 
of life in their defence. But this circumstance must not make 
us insensible to the fact that wherever a right has any value, 
then its possessor may protect it forcibly from assault.*^ 

§ 99. It has also been said that a party who can fly from an 
Flight not aggressor is bound to fly, and cannot set up self-defence. 
to kIms- This, as we will hereafter see," is so far true that an as- 
ttaee. sailed party cannot, unless driven to the wall, take his 
assailant's life. But as an elementary proposition it is not true 
that if I can evade an attack by flight then I must fly to evade 
the attack. If this were the law, few persons in times of trouble 
could remain at their posts. This, however, by confining the 
right of self-defence to attacks of which there could be no prior 
suspicion, would virtually abr<^te the right. For it would be 
to say that the right of self-defence only exists when there is 
nothing to defend. And besides, the fundamental prindple is 
that right is not required to yield to wrong.^ 

Carolina decided in ISTS, where it > L. i. § 37 D. de vi. 

WAS held tfafU the ovner of land has * L. S. D. de just, et jure, 

the right lo arrest and repress, as a * L. 45. D. § i, ut leg. Aq. 

nuiaance, a person using loud and ob- * Berner, § 87. 

scene language on the highway ia ■ Infra, gS '^> 49S~508; and see 

front of such land; and wheu the per- particularly g 501. 

■on fo offending ia armed with a pis- * Infra, § 486. 

tol, the limitation molliltr mama does ^ This is a settled rule of Boman 

not apply. State v. Davii, 80 N. C. law. See Clarus, Rec. Sent- Lerita, 

851; citin;; State v. Ferry, 5 Jones, 9; p. 337; and see cases cited infra, §§ 

State D. Robbins, 78 N. C. 431. 4SS-501. 
140 



ovGoQi^lc 



CHAP, m.] LIMITS OF SELF-DEFENCE. [§ 101. 

§ 100. We must remand to futare sections the discussion of 
the question, what degree of violence may be used in 
defence of home.^ It is only necessary here to repeat propcrtv 
what has just been said, that the right to property '"* 
of all kinds may be forcibly defended when it is forcibly at- 
tacked, and that the degree of force to be used is to be measured 
not by the value of the article, but by the degree of force used 
in the attack. Were it otherwise, the property of the poor 
would be discriminated against, and the right to defend property 
limited only to those rich enough to possess property of value. 
Nor is it possible to gauge our attachment to any piece of prop- 
erty by its mere money standard. An article of no money valne 
may conduce greatly to my comfort and happiness ; and beside 
this, I have a right to repel spoliation even of things of little 
value, on the ground that yielding to spoliation in little things is 
a yielding to spoliation in all things. 

The right extends also to mere possession, so that the bare 
posaeesor of a thing baa a right forcibly to repel a forcible at- 
tempt to take it trom him.^ Thus, a party having a right to 
the use of a well, though such right be not exclusive, may repel 
by force an intruder attempting to draw from it.' 

§ 101. An interesting question, which will be hereafter more 
fully discussed, arises as to the extension of the right But not 
of self-defence to injnriea to honor. The cases which fen'^of^" 
have heretofore been adjudicated in this relation have '""'"■ 
been mainly those in which persons whose character has been as- 
sailed have assaulted or killed the assailant. On these facts it 

1 See infra, 55495-608,1112. That drU d. State, 50 AU. H8. ThelawU 

an atsault in defence of perEODal right thus stated b/ Sir J. Stephen (Steph. 

is jnatifiable, see intra, §§ 501, 621. Dig. Cr. L. art. 200) : " Any person 

R. D. MitCoa, S C. Sc P. 31; R. ■>. unlairfull/ assaulted may defend him- 

DriscoU, C. & M. 214; State v. El- self on the spot by any loreo short of 

liot, 11 N. H. 540; State b. Miller, 12 the iotentional indictioo of death or 

Tt. 437; Com. v. Eennard, 6 Pick, grievous bodily harm; and if the as- 

133; Com. n. Clark, 3 Met. (Uass.) sault upon him is, notwithatandiog, 

23; Com. t. Power, T Met. (Mass.) continued, he is in the position of a 

596; Com. v. Dougherty, 107 Mass. person assaulted in the emploj-ment of 

243; Com. v. Mann, 116 Mass. 58; lawful force against the person of an- 

Filkini v. People, 69 N. Y. 101 ; Par- other." Infra, § 486 a. 

sons e. Brown, 10 Barb. S90; State v. ■ See infra, § 601. 

Gibson, 10 Ired. 214 ; State v. Coving- ■ Koach v. People, 77 111. 25. 
ton, 70 N. C. 71. See, however, Heo- 
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§ 102.] (Sims. [book I. 

has been uniformly held, as an elementary priD(»ple, that do 
words, no matter bow insulting, will excuse an assault.' At the 
same time insults of all kinds, words as well as blowe, are to be 
taken into consideration in determining how far hot blood can 
he considered to exist." It is easy, also, to conceive of cases in 
which a party insulted is entitled to remove the instrument of 
insult ; and we may adopt as sound law the rulings of a Gwrnan 
court," that a person insulted by a libel has a right to remove 
it from a wall on which it is posted.* 

§ 102. A future danger, as we will hereafter see, cannot be 
Danger anticipated by an attack upon the expected a^ressor, 
^mediats' unless this be the only means of warding off the attack." 
SSf w M."^* Nor ia the party attacked excosable in using greater 
eB«d attack, force than is necessary to repel the attack,* remember- 
ing that the danger of the attack is to be tested, as will be here- 
after noticed, from the sUnd-point of the party attacked, not 
from that of the jury or of an ideal person. Whoever, by his 
misconduct, puts another in a condition in which the mind can- 
not act with reasonableness, cannot complain that such reasona- 
bleness ie wanting. If the injured party acts negligently or un- 
fairly in coming to the conclusion that he is in danger of life, 
then he is liable for the consequences if he exceed the limit 
of self-defence; but if his conclusion be honest and non-negli- 
gent, then the party ass^ling him must bear the consequences of 
the mistake. This view has been mmntained by the German 
courts ; ' and will be vindicated fully hereafter.^ The same lim- 

> See iufnt, g 619. from a leading German commenta- 

« Infra, §§ 456 et teq. tor : — 

* Arcbiv. 1843, p. S75. If the StttEe would Dot expose to 

* See also Du Bost v. Beresford, apolia^on tbe rigbte she undertake* to 
2 Camp. 511; cited Whart. on Evid. protect, — rigbts such as life, limb, 
S 258; and infra. S 501. freedom, bonor, chastit/, property of 

* See infra, §§ 484, 493, 498. sll kinds, family relationships, — nhe 

* Com. u. Dougherty, 107 Mass. must leate tbe limits of self-defente 
24S ; State v. Boss, 26 N. J. L. 224 ; to t>e determioed, not by the tribunal 
State ». Lazarus, 1 Const. C. R. 34. by whom the case is ultimately to be 
In&a, S ^^*- coolly tried, but by tbe individual ai- 

' Arcbir. 1848, p. 692. eaulted himself, according to his ca- 

* See infra, §§ 488-491. pactty as exercised in tbe excitement, 
In tbe same connection we may the confusion, and tbe surprise of the 

notice the following striking remarlu attack. It b particularly to be kept 
in mind that in self-defence tbe con- 
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CHAP, m.] Liurrs of self-defence. [§ 103. 

itation, probibitiDg aa exoeBS of force, applies to the private 
abatement of naisances.* 

When the danger is over, it ia scarcely neceBsar; to add, the 
right of self-defence ceases.^ It follows that whan a thing which 
is the object of attack is finally taken from him, the loser cannot 
ordinarily use violence to recover it. For this purpose he must 
resort to process of law. The technical right extends to the de- 
fence of a thing before it ia taken ; not to its recovery after it is 
taken. " Quamvis vim vi repellere omnes leges et omnia jura 
permittant, — tamen id debet fieri cum moderamine inculpatae 
tutelaet non ad sumendam vindictam, sed ad propulsandam inju- 
riam." * If, however, be can retake it without undue violence 
he may do eo.* But an assault on his person he cannot pun- 
ish when the danger is over. His right is defence, not retribu- 
tion.' 

§ 103. The inference to be dravm from the weapon used * ap- 
plies with pecuhar force to cases of self-defence. A 
man who, when attacked, draws out a pistol and shoote to bs 
down his assailant, cannot, under ordinary circum- irom 
stances, claim that he was surprised by the attack, ^o *^*'"''' 

fliot is not limply between power • See infra, § 487, R. v. Driscoll, 

tLgaiost power, but between superior C. & M. S14; R. v. MittOD, S C. & P. 

and prepared against inferior «nd UD- 31; Com. p. Ford, G Gray, 475; Peo- 

prepared power; that the assailant ia pie v. Caryl, 3 Parker C. R. 326; 

rarely able to convince the aisailed State n. Lawry,4 Nev. 161; Territory 

that the attack bat an object less de- v. Drennan, 1 Montana, 41. 

itractive tban at the first glance it aft- Tbo rigbt (self-defence) can only 

peared to be; that the assailant knew be exercised at the moment of the at- 

tbis when be made the venture ; that tack. It cannot, therefore, be exer- 

he in this way knowingly exposed his cised against ttte absent, though they 

life and limbs to the violence, wild and be instigatora of an actual attack. But 

frantic as it would necessarily be, between those present aud acting 

which he himself called forth in the among the assailants the assailed ia 

person assailed. Scliaper, in Uoltc. not bound to distinguish between the 

Straf. ii. 1S9. several degrees of activity or responsi- 

^ Infra, g 1426. See Stale v. Paul, bility. Nor is he bound to call upon 

R. I. 185; State v. Parrott, 71 N. any of them to say what they purpose, 

C. 311. and in what way they mean to carry 

* See infra, $§ 484 el itq. out their purpose, since this depends 

* C. !. z. De homic. v. 12. c. 18. upon contingencies which no one of 
eod. Berner, §88. Infra, §462. them can preascertain. Nor does re- 

* State n. Elliot, 11 N. H. 540. treat of the assailant by itself neces- 
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§ 103.] cBni£s. [book i. 

one in a civilized society, where the law ^ves protection to those 
in danger, is entitled to carry concealed weapons, in order to 
meet an attack which be coald avert by the ordinary proceseea 
of law. If, however, the weapon is one which it is customary 
to carry, or if it is caaght np on a sudden, in fright or in bob 
blood, by the assailed, then no inference of premeditation can 
be drawn.' 

■arily exclude the idea of a perilous malicioui asuulti. Schaper, id Holu. 

attack. Ad assailant ma)* retreat as Straf. ii. 145. 

a [<iiDt, as is aometinies the case with ' See fully WharL on Crim. Evld. 

robbers in attacks od couutrj' seats, § 764; and infra, § 481 et teg. 
and it ma^ be added io other cases of 
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CHAPTER IV. 



llkliea U «TiI intant, sod li oonrertlble with 

iL>lM,i 109. 
To dolm, will, object, and uoBitlon are aa- 

tenliml, { 10T. 
Sufficient it uuilaot coulempUted a Tatal 

leautt aa a contingcner, i 108. 
Ihiu* ctaaaifled aa dtltrninatM4 and oZtarwo- 

Html, $ 109. 
Dolus dtUrmmalMt la »hara * aingla object 

Ii paraiatentljr puraaed, { 110. 
Daltit allemaUma It whtn th« pnrpoaa ia 

capabla of allirnale raaliiation, } 111. 
Id Engliall lav " malics " may b« ganaral or 

ap«dal, i 119. 
TalUf7 of diatinctlon beCwega malica ax- 

prcaaand implied, i tlS. 

id to ba Gantianoua, } 114 



Bat dontioa to ba infecred from beta, 

PreinediUtiaa reqnirai DO flxad period, 

{118. 
Intent at tima of aclion enmgb, } IIT. 
Ualice doa* not reqnire pbyaickl conttet, 

una. 

Id caaaa of doubt, verdict ia lakcD (or tha 

lower degree, { IIS. 
Hlxtare orinunta no dafeDce, § 119. 
DDinteoded injury darivea tta character from 

pnrpoH to wbich it ii incidental, $ ISO. 
HotlTe need not be praportlanate to heioaut- 

ncsi of crime, jiai. 
Uallce Inrerable from facti, § 133. 
CoDsciooaDeu of aDlswtuloeu not eaeential, 

{ 123. 



§ 106. MatjOb may be deEned ae evil iutenfc ; and may, for 
the parposea of this treatise, be regarded as having the 
same meaning as dolus. Polui, alao, includes the idea evil intent, 
of fraud, which in our present legal nse is not convert!- vanibie 
ble with malice ; but so far as concerns injuries effected "' 
by force, dolus and malice are equivalent terms. A wound, wbich 
by our law would not be regarded as malicious, would not by the 
Roman law be regarded as caused by dolrit. A wound, to whose 
author the Roman law does not impute dolus, would not be re- 
garded by our law as malicious. Between doliu and culpa the 
line is drawn in the Roman law in the Bame way as in our own 
law the line between malice and negligence. There ia, however, 
this difference between the two jurisprudences : to dolus, as a 
paychological study, the Roman juriats devoted great attention ; 
to malice, as a psychological study, our jurists have given bat 
little attention, contenting themselves in dealing curtly with the 
subject in the concrete.^ 

^ See Austin'i Jurisp. ii. 3S7. Thia looienesi of deSnition ia deplored b^ 
vol. .. W 145 
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§ 107.] CBUBS. [book I. 

§ 107. According to an able recent commentator on the Roman 
Law,' the following are the essential ingredients of dolus : — 

Bramwell J., in his evidence before for a malicious homicide there man 
the English Homicide Committee, as be a apedfic intent to kill. For rfirfut 
given ia Wbart. on Horn. § 29. is defined to be antmi deslinalio el pro- 
It is error to define malice as in- posUum ad certttra delictum quoquo 
eluding " anger, hatred, revenge, and mcdo perpelrandum ; in other words, 
every other unlairful and unjustifiable the malice, to sustain the charge of a 
motiTe." There are many unlawful malicious crime, must have been di- 
motives which are not malicious. Nye reeled to this particular crime. 
V. People, 35 Mich. 16. Carptoii (1695-1666) was a leading 
Malice is where a person " wilfully Saxon jurist, being at the same time a 
does that which he knows will injure judge, a professor of jurisprudence in 
another in person orproperty." Black- the University of Leipsic, and a privy 
burn, J., in R. v. Ward, Law Rep. 1 councillor to the king of Saxony. The 
C. C. 360; Holland v. State, 12 Floi^ question whether, when a death acci- 
ida, 117. It should not be forgotten dentally and unintentionally follows 
in this connection that the legal mean- from a wound, the intention of which 
ing of the term matiiia, or malice, is was only to hurt, the crime is murder, 
different from its popular meaning, was disposed of by CarpKov very much 
which makes it syDonymous with spite, in the same way that it ia disposed of 
Thus Lord Holt says: "Some have by our own courts. If the means 
been led into mistakes by not well con- adopted by the actor were likely to 
sidering what the passion of malice is; cause death, then the homicide is to be 
they have constroed it to be a rancor treated as malicious. The assailant 
of mind lodged in the person killing who, when inflicting a wound, knows, 
for some considerable time before the or ought (O know, that the wound may 
commission of the fact; whichisamis- perhaps produce death (outnera ad 
take, arising from the not well distin- mensuram dari non posse), premedi- 
guishing between hatred and malice, tates the wound with all the conse- 
Env^, hatred, and malice are three dis- quencea it contingently involves, and 
ttnct passions of the mind." Kel. 187. therefore premeditates the conse- 
Dolut, in the Roman law, is de- quence of death. It is true that the 
scribed as votunlatii vitium, or an error will applies in such case to the death 
of the will i culpa, as inteUeetua el tne- only iitdireele et par accident ; tn the 
moriae vitium, or error of the intellect same way that he who wills to drink 
and memory. Infra, §126. Dolus is wine immoderately indirectly wills to 
tacTibed tamtnlitceleralaeeijiagiiiosae; be drunk. Hence, according to the 
culpa, to men i imprudcnii ac ilolidae. reasoning of Carpzov, when death. 
Offences marked by dolu* are de- though not specifically intended, re* 
scribed as vera moiejicia ; those marked suits from an intentional wound, likely 
by culpa, as qtia>i maUficia. Accord- to cause death, then the homicide i* 
ing to Decian, therefore, an aninten- to be viewed as indirectly intended, 
tional killing, even though in perform- No opinion, however, is expressed on 
ance of an illegal act, cannot be the question whether dolus is to be 
charged to dolw. Hence to convict imputed in cases where the death fol- 

' Gessler's Dolus, Tubingen, 1860. 
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CHAP. IV.] MAUCE. [§ lOT. 

1. Tbe internal will. 

2. The external act. 

3. The causal relation of the will to tlie act 

lows tbe wouuding notperte, bat per now agitatinj; both in England and ia 

accidens. America those concerned in shaping 

Leystr (1683-1752), a profeesor in criminal law. See particularly testi- 

Witt«nberg, and author of a valuable mony before the House of Commons' 

exposition of tbe Pandects, Medita- Homicide Committee. 
tiones ad Pandectas, si. vol., Leipzig, Doha direclia, according to the au- 

1741, spent some years of study in tbor immediately before us, is when 

England, and discussed tbe question tbe result is specifically intended ; u 

of dolus no doubt with a full know!- when A. kills B., intending at the 

edge of the old English doctrine of the time I« kill. Dolus indirectus exists 

tacking of collateral felonious intent, when the result is not specifically in- 

He advances on tbe propositions of tended, but when it is as incident to 

Carpzov, by holding (hat to dolus gen- the means adopted by him as if it 

eratia it is not essential that there were specifically willed; as when A. 

should be propotilum vulnerandi aul wounds B., intending only to wound 

corpus latdendi, but that it ia enough bim, bat when death naturally follows 

if there be animus quomodoeunqae lae- the wound. Anticipating tbe dis^nc- 

dendi. tioo of the Pennsylsania and other 

To NeideUadt (1719-1791), a pro- American statutes, a lighter punish- 
fessor at Halle, we are indebted for a ment is to be assigned to dolus indi- 
Dissertallo juridica de homxcidio ex in- rectus, where there is no specific in- 
lenliont indirecta commiiso, in which tention to take life, than to dolus 
the immediate topic before us is mi- direetat, where there is such an in- 
nately discussed. According to the tention. To dolus indirectus, the fol- 
view here propounded, guilt (Schuld), lowing conditions are requisite : — 
in its general relations, is a defectus 1. Tbe result should follow from a 
rectUudinis aeCionis (convenientiae cum -voluntary act or omission of the as- 
omnibia d f terminal ioniivs Aominii es- sailanL 

senlialibus) vincibilis. Culpa, in specie, 3. There must be an intention to 

is a de/eclus rectiludinia aciionis quoad hart the individual killed, excluding, 

inlelleelum vincibilis; nhile dolus is a therefore, tbe cases where the intent 

de/. reel, aciionis quoad volunlafem n'n- is to commit a collateral felony. 
eibUis. Culpa assumes inaction both S. On the other hand, a direct pur- 

as to knowing and willing ; dolus as- pose to kill must not exist, for then 

sumes that tbe act is done both know- we would have dolus direclus ; yet 

ingly and willingly. In other words, such direct purpose is only to be in- 

negligencc is a defect of the intellect ; ferred when to tbe means of violence, 

malice, a defect of the heart. Negli- as they are knowingly and wilfully 

gence is lack of attention ; malice, an sulopted by the assailant, death is to be 

evil intention. Here, then, we strike imputed as an unavoidable consequent. 
upon the important distinction be- 4. There must exist a probability 
tween direct and indirect malice (dolus that death would follow from the vio- 
direclui and dolus indireclus), which lent act of tbe assailant in the same 
in substance, though not in terms, is way that there existed a probability 
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§ 107.] CBIHES. [BOOK I. 

If the will is not brought into connection with the act, the act 
dobu ^ ^"^ ^ ^^ considered ae willed ; yet we must remem- 
will, object, ber that no thoughtfol man can insulate a particular 
Uon we ' act 80 as to cut that act off from the consequences that 
•*•*" naturally foCow from it. I throw a stone into the 

water, intending simply to get rid of the stone from the land. 
Yet at the same time I cannot, as one who has previously ob- 
served similar results, and who reasons from the most familiar 
principles of physics, forget that this stone will cause a ripple on 
the surface of the water, A similar case, it is argued, arises when 

A. shoots at B., intending to kill him, but the ball glances and 
kills C, whom A. has reason to expect to be in close vicinity .^ 
The intention to kill B., could it be so insulated ae to detach it 
from any consequence except that intended, could not support an 
indictment for killing C. ; but if it cannot be so insulated, and 
if shooting at B. naturally involves the contingency of miflaing 

B, and bitting C, then dolua is to be imputed to the killing C 
We most at the same time remember that an instrumental in- 
tent, the realization of which produces an injury to another, may 
be either indifferent or criminal. A man may drop a stone from 
a roof on a street, and may do this either sportively or with intent 
to hart a passer-by. When there is an intent to hurt, in other 
words, when to the intent to use a particular instruraent the in- 
tent to hurt by the use of snch instrument is added, then dolut 
exists. Dolus is therefore the consummation of an offence by an 
instrument specifically intended, and the act muat be immediately 
directed by the intent^ Culpa consists in the consammation of 

that the effect immediateljr designed ford, II Cox C. C. 643. la theie 

waald have foUoired from the same cases the defendaot intention ally shot 

violence. Thi« happens when the as- at C, whom he mistook for B., and 

•aiUnt nses a weapon, which ordioa- he was held to he guilty of wounding 

rily produces death, in such a way C. with intent to kill C. In R. v. 

that from ita use death or wounding Hewlett, 1 F.&F. 91, however, where 

is equally probable. the defendant wounded B. unlnten- 

' See Meyer, § 106, who defines tionally, his weapon glancing from A., 

dolut to be the will to do in the cod- whom he intended to kill, an acquit- 

cret« that which the law forbids in tal was directed. See infra, § 120. 

the abstract. * See B. r. Preston, 2 Den. C. C. 

* See infra, § 918, and see R. b. S9S; R. d. Chapman, 1 Den. C. C. 

Smith, Dears. C. C. 059; 7 Cox C. C. <32; Morse t>. Stote, 6 Conn. 9 ; Resp. 

Dl; 33 £ng. C. L. Se7; B. i>. Stop- d. Roberts, 1 Dall. 39. 
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CHAP. IV.] MAUCE. [§ 110. 

an oSence not intentional, but imputable to tlie lack of such dil- 
igence as it was the duty of the party to bestow. 

§ 108. It is here that emerges the question that has been pro- 
ductive of BO much difficulty in this branch ot jnrispni< 



dence. Is it sufficient to constitute dolus (malice) that 'i luuiUnt 
the fatal result should only appear to the assailant as a puced ih* 
mere possibility ? In answering thia question we must usc^Ua- 
remember that we are not able to select arbitrarily the P^y- 
instruments we want to effect a particolar end, nor is there any 
instrument which we can speak of as absolutely in oar power. 
Whatever we attempt we have to execute by means of ^encies 
whose operation may be modified by numerous contingencies over 
which we have no control. No plan of wrong, therefore, can be 
framed by even the most capable and cautious of conspirators, 
which they must not regard as dependent upon contingendes 
for its consummation. An assailant, therefore, in meditating an 
attack on another, must contemplate the possibility of miscar- 
riage. This possibility may be greater or less. A good marks- 
man may be almost sure of bitting his intended victim ; a man 
who sends an explosive compound to an enemy may estimate 
that the probability of injuring his enemy is slight. If the 
means adopted are such as cannot possibly succeed, then there is 
no such connection between the instrumental intent and the final 
intent as is essential to constitute guilt. But if there be no such 
impossibility, and if the means adopted, improbable as it would 
seem, have a fatal result, then the end is to be regarded as having 
been intended,^ 

§ 109. From the relations of instrumental intent to final intent 
( Vorsatz to Abiicht) it follows that the first must be 
directed to the use of a particular instrument, but that be clul^-^ 
this instrument may be used to effectuate one of sev- ^^ti 
eral final intents ; e. g. a blow may be given with in- ^^^ 
tent either to wound, or maim, or disgrace, or kill ; or 
a house may be set on fire with the alternative intent either to 
destroy the owner's property, or to take his life. In this view 
dohu may be regarded aa either determinatui, altemativua, or 
eventitalit. 

§ 110. 1. Dolus determinatua exists when the instrument is in- 
1 Seei[i[ra,§gl69, S17-8;andBeeBobb«oDi>. State, fi 4 Ala. 89. 
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§ 111.] CRIMES. [book t. 

tentionally used to effect a single purpose, as when a deadly 

Dolut rfe- poison is iDtentionally given with the sole purpose ot 

itrmmatut killing. It mskes no difference whether or no the in- 

singie pur- strument will effect the object with apparent certainty. 

Ill- The person whose life la attempted may have warded 

off Buaceptibility to disease by antidotes. Or it may 

)en that the assailant may be limited in carrying out his 

to a single agency comparatively uncertain. In either case 

8 determinatus is established. 

ai. § 111. 2. Dolut altemativKS or ev^ualis. — It may 
'^ happen that the instrument selected may have two or 
"- more distinct effects, and that of the possibility of this 
at al- the assailant is or ought to be aware. This may occur 
■tioD. in the following cases : — 

a. The assailant has a primary object in view, and his final 
intention is directed to effect this object ; but he recog- 
nizes a second object as either the posmble or probable 
result of the instrument he employs. Cases of this class 
are divided as follows : — 

aK Dolut eventualig. — When only the second object is 

criminal, as where A. shoots at a mark, seeing B. near 

the mark, and knowing that a slight divergence may 

cause the shot to raias the mark and to strike B. ; and 

when B. is struck and killed.' 

Ji. Ihlua determinatui et eventudlu. — When both objects 

are criminal ; as where A. shoots at B. aud hits C, who 

is so near to B. that the hitting of C. was or ought to 

have been within the contemplation of A. as probable.^ 

h. When it is indifferent to the assailant which of several 

probable objects is effected by the instrument chosen by 

him. 

a'. When only one of these objects is criminal, which is 

dolut allemativut in iu single sense. 
hK When all are criminal, as where a man shoots at a 
crowd, not caring whom he hits ; which is dolut alter- 
nativui in the ordinary sense. 
c. When the assailant desires to effect, and does effect, sev- 

See R. D. Hewlett, nipra, § 107. * See commeats, supra, g 107; in- 

fra, S 120. 
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CHAP. IV.] MALICE. [§ 118. 

eral criminal objects Biinultaneously. This brings a con- 
currence of several iloli determinati, Triiich are to be tried 
Beverally.' 
d. The assailant baa his intention fixed on a single criminal 
object, but while effecting such object he accidentally and 
against bis will effects, by tbe instrument used, another 
criminal object. If so, tbe first conUngency involves only 
dolus; the second only ctUpa. This covers the case, here- 
after fully discussed, of a person who, when shooting a 
tame fowl, accidentally, and against bis will, kills the 
owner of the fowl.^ 
Dolus generalin Is where an injury is directed at a crowd, let 
the blow fall where it may.' 

§ 112. By the leading English writers of the old school, malice 
is held to include not only special malevolence to the 
individual slain, but a generally wicked, depraved, and ^jaman 
malignant spirit, a heart regardless of social duty, and i'*..',^y' 
deliberately bent on mischief.* And, in general, any '"^•Jl"™' 
formed design of doing mischief is by these authors 
called malice, whether the mischief be intended to fall upon a 
particular person, or upon any person who may be within its 
range.' Thus placing an obstruction on a railway track, with 
intent to kill, is a malicious homicide, and is murder, whether 
the intent be to kill a particular person, or to kill any one who 
may be on tbe train .' 

§ 113. The older English text books distinguish between 
" malice express " and " malice implied." This, how- p,„, ^ 
ever, as is elsewhere shown,' cannot be sustained. Our diniincUon 
only way of proving malice is by inferring it from cir- mMct 
cumstances. Even should a party, when examined on M*d^''im- 
tbe stand, say, " I did the act maliciously," the quee- P""*-" 
tion would still remain, how far the statement is to be believed. 
Tbe mode of proof is not demonstration, but inference.^ 

1 For discassiou of Uili qQCBtioo, 25Tj 1 Hala, 451; 4 Black. Com. 199. 

lee Whart. Cr. PI. & Pr. §§ 468 el teq. Infra, $$ 120, 319. 

' Infra, % 320. S«e anthorities cited * Preelej v. State, 5S Ala. 98. 

■upra, g 106. i WliarC. on Crim. Ev. §§ 16, 784 

* R. n. Fretwell, L. & C. 443; » etteq. 

Cox C. C. 471. Infra, § 819. • See fdlf WhATt. on Grim. £v. 

* Fo»L 256, 262. 7, 736-9. 

* 1 Hawk. P. C. c. 81, a. IS; FoaL 151 
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§ 116.] CBIHES. [book I. 

§ 114. Supposing malice be proved to haTe existed a short 

Haliee pre- time before a crime, it will be presumed to have con- 

Urantion- tinued down to the actual commiasion, unless modifying 

*""■ circumstances are shown to have taken place, or the 

defendant is in some other way proved to hare acted under fresh 

ng motives.^ Yet the presumptions in such cases are 

iw, to be imposed in all cases by the court, but of fact, 

rawn or repelled by the circumstances of the particular 

In this view we must remember that it is not a law of 

ire that an intention once formed continues ; and we 

H> remember that it is far from being the case that by 

ho threaten crime, crime is uniformly executed. The 

liberate assassinations are those whose preparations are 

tfuUy concealed ; while persons who are apt the moat 

threaten are often those who are the meet reluctant to 

. No human gauge existing by which duration of malice 
can be measured, we are obliged to resort for thb pur- 
pose to the same probable reasoning by which the ex- 
istence of malice is proved. A. shoots B. in the public 
without authority and without provocation. As reasona- 
gs usually intend any important step they take, we infer 
intended this shot ; and this inference is sufficient proof, 
«k of all other evidence, of malice.* 
, To premeditation, which is an essential ingredient of 
malice, and which by many statutes is made a condi- 
tion of certain crimes, it is logically necessary that 
there be a period of prior consideration ; but as to the 
duration of this period no limit can be arbitrarily a»- 
The reasons for this are obvious : (1.) No psychological 
lich the law can supply can help us in determining 
g a time an evil intent was harbored. (2.) In men of 
:tion, engird in desperate enterprises, evil designs rap- 
tie upon each other, shaping themselves almost iustanta- 

rbart.on Crim. Et. §f T38, Com. v. Drain, 68 Fenn. St. 9; V. 8. 
Bee infra, §477. r. Coniell, 2 Masoa, 91; People v. 

»7 V. Com. 7S Penn. St. Moore, 8 Cal. 90; Fahoestock v. State, 
23 lad. 381; SUtte v. Holme, U Uo. 
'eople V. Clark, T N. Y. 8SS; 169. 
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CHAP. IT.] ItAUCK. II 117. 

Deously to meet new contingeDcies as thej arise. The old are 
much leas rapid in coming to a conclusion than are the young. 
Persons with mechanical aptitudes ore more rapid in deciding as 
to mechanical acta than are persons without such aptitudes. A 
soldier would require less time to deliberate as to the use of a 
gun, a chemist as to the preparation of a poison, than would a 
person not accustomed to fire-arms or poisons. No limit as to 
premeditation can be arbitrarily imposed by the law. Whether 
there has been premeditation must be determined by the con- 
crete case. 

As to the relations of premeditation to hot blood the following 
points may l^e noticed : — 

(1.) The fact that passion intervenes after a premeditated 
offence has been undertaken, does not sustain the defence of hot 
blood. 

(2.) A crime conceived in hot blood, but executed coolly, and 
with deliberation, is to be regarded as premeditated. 

(3.) On the other hand, the fact that a crime may have been 
contemplated vaguely beforehand does not make it premeditated 
if ite execution took place in hot blood or sudden passion.^ 

§ 117. It is constantly laid down that intent at the time of 
action is enoagb. It is not meant to assert by this tnUDt at 
that a person who, under a sudden impulse, kills an- ^^'„a' 
other is guilty of murder. To say this would be un- '"^"b*'- 
warranted, for the reason that we have no means of saying that 
a particular impulse is sudden. What we have a right, however, 
to say, and what the law means by this maxim to say, is this, 
that when a homicide is committed by weapons indicating de- 
sign, then it is not necessary to prove that such design existed at 
any definite period before the fatal blow. From the very fact 
of a blow being struck, we have a right to infer (as a pre- 
sumption of fact, but not of law} that the blow was intended 
prior to the striking, although it may be at a period of time in- 
appreciably distant.^ 

> See infra, §$ S80, 4S0; and tee * Infra, $ 880; R. v. Noon, 6 Cox 
Bemer, 9th ed. g »4. At to cooling C. C. 1Z1; V. S. v. Cornell, 2 Mason, 
time, we infra, g 400; and see, u to 91; TJ. S. v.McGlue, 1 Curt. C. C- 1; 
time necewarr to intention, Wtiart. Lanergan i;. People, SO Barbonr, 266; 
Crim. Ev. §S T88, 816.' People v. Clark, 7 N. T. 885; People 
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§ 119.] CRIHES. [BOOK I. 

§ 117 a. Malice may be exerted f^inst a party in hia absecce ; 
Malice *"* wbere A. lays poison for B. in his victuals, which B. 
doea Dot afterwards takes and dies. And so where A. procures 
pbyiicai an idiot or lunatic to kill B., which is done. In both 
instances A. is guilty of the murder as principal.' The 
Bame result follows when an injury is produced by frightening 
the injured party.* 

§ 118. As is elsewhere seen,^ wherever on a prosecution for an 
In CUM of offence, embracing two or more d^rees, there is rea- 
dictmiut' sonable doubt aa to whether the evidence sustains the 
forTowOT bigber degree, the verdict is to be taken for the lower, 
degree. The rule in such case is " in dviio mitiua." * 

§ 119. The will acts under a variety of motives, some very 
complex.* The motive varies with the man, what is strong with 
one being weak with another. Instinctive passion is a respon- 
sible motive ; and so also is the general intent to violate law, 
fall the consequences on whom they may.^ And the law is, 
that if among all the motives leading to a particular act one is 
illegal, this is sufficient to add to the act the essential evil intent, 
no matter how strong may be other concurrent intents.^ Thus 
intending ultimate public good is no defence to an indictment for 
nuisance \ ^ intending to return the goods, no defence to an indict- 

r. Sullivan, 7 N. T. S9S; Com. n. * Infra, § 167. 

Drum, 68 Penn. 8t, 9; Woodsidea d. * Whart. on Crim. Ev. §§ S34, 721. 

Stale, 2 Howanl'a M[as, R. 655; Daina * See also infra, § 332, 

V. State, 2 Humphreys, *S9; Coffee v. • See infra, § 153. 

State, 3 Yerger, 233; State u. Lipsey, ■ See 1 WfaarL & Si. Med. Jar. g§ 

3£ev. (N. C.)4S5; People t>. Moore, 3S9, 405; Whait. on Cri[ii.Ev.§§ 1S5, 

8 Cal. 90; People c. Cotta, 49 CaL 740. 

166; Peri v. People, 65 IlL 17; Me- ' R. v. Cox, R. & R. 362; R. ir. GU- 

AdaiDS t^. Slate, 25 Ark. 405; Fabne- low, 1 Mood. 89; 1 Lew. C. C. 57; R. 

stock !>. State, 23 Ind. 231 ; Miller tr. e. Davia, 1 C. & F. 306 ; R. n. Batt, 6 

Stat«, 64 AU. 155; Green ■>. SUte, C. &P. 329; R. p. Johnson, 11 Mod. 

13 Mo. 382; Mitchum i'. State, 11 Ga. 6S; R. v. Geach, 9 C. & P. 499; R. t>. 

615; Nichols v. Com. 11 Bush, 575; Bowen, C. & M. 149; Stat« i'. Moore, 

State V. DecUottB, 19 Iowa, 447; 12 N. H. 42; Com. r. M'Fike, 8 

Bumham v. State, 43 Tex. 322. The Gush. 181 ; People i>. Curling, 1 Johns, 

rnle in the text is applied even aa 320; State r. Cocker, 3 Hairing. SS4; 

to murder In the first degree, which State v. Dineen, 10 Minn. 407. See 

bj> statute requires deliberation. In- Whart. Crim. Er. % 135. 

fra, § 380. • Infra, §§ 1416, 1420. 
I Infra, §§ 167, 206, 246, 278-9. 
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CHAP. IV.] MAUCE. [§ 120. 

raent for embezzlement ; ' Bcientific enthusiasm, no defence to an 

indictment for disintenine a corpse ; " intending to re- 

, , . , , ... Mixtoreof 

store lost goods on a reward, no defence to an indict- iDunu no 

ment for larceny ; ^ intending to notify of a fire, no de~ 
fence to an indictment for arson ;* intending to rid the commu- 
nity of a bad man, no defence to an indictment for homicide ; ' 
intending to pay a debt, no defence to forgery.* No matter what 
other intents existed, if the intent to do the particular unlawful 
act is either proved or implied, the offence, if committed, ia com- 
plete. If the law were otherwise, there would be few convic- 
tions of crime, for there are few crimes in which extraneous mo- 
tives are not mixed np with the particular evil intent.'' 

§ 120. When an intent exists to do wrong, and an nntn- 
tended illegal act ensues as a natural and probable con- nniaiend- 
aequence, the unintended wrong derives its character derivea"^ 
from the general evil intent.^ A general malevolent ff!,™"^^ 
purpose to break the law, for instance, or to inflict in- Jj," |J"t ■„ 
jury irrespective of any particular malice, gives color to inddenui, 
a particular wrongful act committed in execution of the general 
malevolent purpose. A man out of general malignity may fire 
on a crowd, or may displace a rail on a railway ; and then, if 
any life be lost, he is responBtble for murder, though he may have 

> Infra, § 1053. trial?" Ideler, Lehrbuch, pp. 2S4- 

* Com. p. Coolej, 10 Rck. S7; 1 266. La Rochefoucauld gives us the 
Boas. 464. Infra, S 1432 a. converse when he says, "Nous au- 

* Infra, § 906. rions souvent honl« de plus belles ae- 

* R. ir. Regan, 4 Cox C. C. 335. tions ei \e monde voyait tous lea motifs 
' Infra, g§ 188 e/ wj. quilesproduiseDt." The point of this, 

* Infra, g 718, as is well remarked (Spectator, July 
' See infra, §§ 122, 1168; Whart. 26, 1879), is in the word (oio. If aU 

Crim. Et. § 734, el teq. See especially the motives of our best acts were 
remarks on motives in 14 Wh. & St. known we would feel humiliated. It 
Med. J. §§ 399-105. " Who would is not that many of the motives were 
dare," asks a great German jurist, not good, or that the preponderating 
"to determine bow far a single mor- impulse may not have been good. But 
bid tendency is isolated from all other it is that in the well of human inten- 
tendencies in a particular person, so tion there is always a mingling of good 
aa to attach to it exclusively certain with bad or bad with good. If, how- 
evil consequences ; and wbo could ever, a motive impelling to an unUw- 
ehape a procedure, even if there could ful act is evil, then there is malice. 
be such a severance, by which such ' See supra, §S 107~110. 
tendency could be separately put on 
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§ 120.] OEIMES. [boot I. 

bad DO intention of taking any particular life.' It bae been fur- 
ther ruled that if a man shoots A- by mistaking the person, 
when intending to shoot B., be is respondble for shooting A^ 
under statutes which make it penal to aboot at another with in- 
tent to kill the perton shot at.^ And so has it been held with 
regard to murder at common law.^ We have the same distinc* 
tion taken as to burglary, when the intent was to steal some- 
thing different from that actually stolen ; * and as to arson, where 
the intent was to get a reward by giving the earliest information 
of a fire at the police station, and not to injure the owner.^ And 
so if there be a deliberate intent, when taking lost goods, to 
steal, no matter who may be the owner, this intent may be tacked 
to an intent to steal from A., when A. is subsequently discov- 
ered as owner.* 

In other words, when there is a general intent to do evil, of 
which evil the wrong actually done may be looked upon as a 
probable incident, then the party having such general intent is 
to be regarded as having intended the particular wrong. A man 
using a deadly weapon in a crowd, intending to kill, must be re- 
garded as intending to kill all within the range of the weapon, 
whether ae a primary object, or as incidental to such primary 
object. And a general intent to do evil, such as to cover all the 
natural probable consequences of the act, may be inferred from 
the circumstances of the case.^ If, however, as will hereafter be 
seen, it is plain that the offender's will was directed exclusively 
to a particular end, in which he failed, and that the act done by 
him was unintended in any sense, and was not a natural or prob- 
able result of bis misconduct, then the more logical coarse is to 

> See supra, § 110; infra, §§ 188, * R. t>. Begao, 4 Cos C. C. S3S. 
S19. * R. t>. Moore, L.&C.1; 8 Cox C. 

> B. e. Smith, Denrs. C. C. 669; 8S C. 416. 

Eng. Law & £q. 567; R. t>. JarviB, 3 > Supra, §g 110-11. See fully cues 

Mood. & R. 40; Callahan i>. State, 21 cited infra, §§317 ctw;. Tbtufaewho 

Ohio St. R. 306; Walker v. State, 8 seta fire to his own bonse, inlendiug 

Ind. 290; People t>. Torres, 38 Cal. to defraud the insurers, and bums his 

141. neighbor's home bj the eommanieat- 

* See infra, §§ 31 7-320, 645 a ; R. iog of the fire, is indictable for raali- 
r. Saunders, 2 Plow. 473; Com. c. Me- ciousl; burning the latter house. B. 
Lnughlin, 12 Cuah. 61fi; Angell v. if. Proberts, 3 East P. C. 1080. Infra, 
Sute, S6 Tex. 542. § 830. But see R. o. Faulkner, 19 

* See infra, § 810. Cox C. C. 550. 
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CHAP. IV.] HAUCE. [§ 121. 

indict him for a malicioaa attempt to do the anperformed act and 
for Degligence in the act performed.^ A third contingency Brisea 
vbcD A., looking oat for B., sees C, whom he iDistakes for B., 
and whom he kills. This is murder, because his intent to kill, 
however mistaken his reasoning, was really pointed at C 

§ 121. It ia sometimea argued, " Is it likel; that one man 
should kill another for so small an object? Are we is^tivt 
not to infer, when there la a homicide which is followed ?•** ""•* 

M propur- 
by the stealing of a mere trifle, that the homicide was lionate to 
the result of sudden passion, rather than lucri cauta f atu ol 
Ot for a mete prejudice or spite ia it likely that one "^ *' 

' As to concaireDCe of m*Iice and and it u imniaterial whether or no Le 

Diligence, see infra, § 128. And aee effected his particulBi purpose. The 

furtb«r infra, g§ 317-322 ; State v. opposite view, which in sucb caKa 

Smith, 32 Ue. 369. In E. v. Hewlett, holds the error to be esseotial, deter- 

I F. & F. 91, the defendant was in- mining the defendant to be guilty of 

dieted for wouodlng A. with intent to a negligent oOence as to the injured 

do him bodily harm. The evidence party, and of an attempt as to ihe 

showed that the defendant, intending non-injured party, fails from its mis- 

lo wound B., unintentionally wounded taking the period in which the offence 

A. His was held a fatal variance, took shape. That period is the time 

S. P., Com. V. Morgan, 11 Bush, 601 ; immediately before the commission of 

Barcus IT. Slate, 49 Miss. IT; Morgan the act; and when in this period the 

V. State, 18 Sm. & M. 2i3. See, how- actor willed to injure the object before 

ever, comments in R. v. Stopford, 11 him, and did injure that object, this 

Cos C. C. 649. These cases are no- completes the offence; and the error 

ticed supra, § 107; infra, § 645 a. he waa in as to the identity of the ob- 

* See infra, §g317.-ie. ject is as immaterial as error aa to 

The controversy as to aror in ofr- any other motive tor action. 
jeeto, and as to aberralio ielui, as it is (2.) On the other hand, where the 

called, relates to the effect and not to intention is aimed at a speciGc object, 

the character of malice. As to this and if by circumstances independent 

controversy, Meyer (Lehrbuch, 1879, of his wUt another object of like char- 

§ 30), makes the following observa- acter is struck (aberratio tcttu), in this 

lions : — case the offence is not wngle and com- 

(I.) Where the actor errs in the ex- plete in itself, but (a) the attempt of 

ecntion of the act, and hurts a person a delict as to one object, and (b) neg- 

other than be intended (error in per- ligent or casual injury in respect to 

•ona), the true view is Uiat the mis- the other object. In this case the 

take is no defence. The actor is re- effect produced was not intended by 

sponsible, even when he had no desire the defendant, while in the former case 

to injure the person hurt, and woold the effect was intended, and would 

never have attacked snch person. It only not have been intended had the 

is enough, to impute the crime to him, defendant not erred as to the ideniity 

that he intentionally attacked an ob- of the object, 
ject under the protection of the law, 
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§ 122.] CBIUES. [book I. 

man would Rssassinate another, and tbos expose himself to the 
gallows? Or is a pereon likely to incur the penalties of larceny 
for the sake of an article of no intrinsic wovth ? " No doubt 
when a tender mother kilts a child, or a friend kills a friend, 
and nothing more than the fact of killing is proved, we may be 
led to infer misadventure or insanity from the motivelesBness of 
the act. But we have no right to make such inference because 
the motive is disproportionate. We are all of us apt to act on 
very inadequate motives ; and the history of crime shows that 
murders are generally committed from motives comparatively 
trivial. A man unaccustomed to control his passions, and, un- 
regulated by religious or moral sense, exaggerates an affront, or 
nourishes a suspicion, until he determines that only the blood 
of the supposed offender can relieve the pang. For the smallest 
plunder also murders have been deliberately executed. Crime 
is rarely l<^cal. Under a government where the laws are ex- 
ecuted with ordinary certainty, all crime is a blunder as well 
as a wrong. If we should hold that no crime is to be pun- 
ished except such as is rational, then there would be no crime to 
be punished, for no crime can be found that is rational. The 
motive is never correlative to the crime ; never accurately pro- 
portioned to it. Nor does this apply solely to the very poor. 
Very rich men have been known to defraud others even of trifles, 
to forge wilts, to kidnap and kill, so that an inheritance might 
be theirs. When a powerful passion seeks gratification, it is no 
extenuation that the act is illogical ; for when passion is once 
allowed to operate, reason loosens its restraints, and hence when 
there is a general wrongful intent, no specific commensurate rea* 
son need be shown.^ 

§ 122. Malice, as ia elsewhere abundantly shown,' is to be 

inferred from all the facts in the case, as a presumption 
Halicein- , , , . , , . ., , 

tenbU ot fact, and is never to be arbitrarily assumed as a pre- 
sumption of law.^ 

» See R. ». Fursey, 6 C. & P. 81 ; aiO; R. u. Harvey, 3 D. & R. iU; R. 

Kelly u. Com. 11 S. & R. 3«; Com. v. Selten, 11 Cox C. C. 674; Hnyee 

V. Laros, 84 Penn. St. 200; Forsyth v. v. Sute, S8 Gft- 35. 
State, 6 Ohio, 19. • Wh. Or. E». gS 39. *0. That the 

1 See Whart. od Crin. Ev. § 734, Mine rule ia applicable to icienler, see 

761; and eee R. d. Price, S G. & P. Booker t>. People, S7Mich. 4. 
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CHAP. IV.] MALICE. [§ 123. 

§123. To malice, conscioosnesB of unlawfulness is Dot essential. 
At the first glance, it is true, it seems hard to punish a coqkIou^ 
person for doing that which be thinks he has a right to ""^"i 
do. And in questions of title to property this is un- »*»» nnt 
douhtedly the rule, because a man cannot be siud to 
intend to steal that which be believes to be his own. In other 
cases, also, the knowledge that a thing is unlawful (in other 
words, the xrienter} is an essential ingredient of the offence, as 
where the charge is an assault on an official person, knowing 
his legal status. Bnt apart from these exceptions, ignorance of 
the law, as is elsewhere shown, is no defence ; ' otherwise, the 
administration of penal law would depend on the uncertain and 
onascertainable mental conditiona of persons accused. 

' See inpra, § 84. 
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CHAPTER V. 



NEGLIGENCE: AND HEREIN OF OMISSIONS. 



MegligaDca is tha omiBiioD ot niiul care, 

sm. 

ITegligsDca a an intallechial, miUce ■ moral 

detect, S 126, 
T«sti of iodiclabla negligence, $ 127. 
CoDCDneacB d( malice and negligEiice, $138. 
Hegligence cannot conatitau acceuacyaliip, 

{ 139. 
Omiuion, to be indieUble, mmt be defsc- 

tive dUcbarge o[ datj, J 130. 
OmluioDB are breaches oE afflnnative com- 

nundi; cDmmiuianB of negatire com- 

nuods, $ 130 a. 



Clas^acation of indictable 



5 133. 



to rendet b«lp not indictable. 



gnaid dangerouB agencj in- 
dictable, i 133. 

Not necesury that negligence shonld be 
■ubject to ciril salt, { 134. 

Hastet RUj bo liable for eerrant'e negli- 
gence, { 135. 

[As to contribntoT7 negligence, we Infn, {$ 
163-8.] 



§ 125. A NBQLIQEMT oSeuce IB an offence which enauea from 
NMligence » defective discharge of a duty, which defect could have 
Son of""" ^^i^ avoided by the exercise, by the offender, of that 
niual care, care which 18 usual, under similar circumstances, with 
prudent persona of the same class.^ Negligence is of two kinds : 
culpa levig, which is the lack of the diligence and care usual 
with good specialists of the particular class under the circum- 
stances ; and culpa lata, which is the lack of the diligence and 
care exercised by honest and worthy non-specialists, dealing 
with similar objects.' In criminal cases this distinction operates 
mainly to determine the degree of evidence required to convict. 
A non- specialist (e. ff. a person not claming to be a physician or 
a lawyer) cannot be convicted on proof of want of or failure 
to apply due qualifications ; while a person claiming to be a spe- 
cialist can be convicted on such proof.* Culpa leviMirna, or that 
slight aberration from duty incident to all human action, is not 
punishable, since, aa there are no persons to whom such negli- 



* Whart. on Neg. chap. i. 
» See ^Vhart. on Neg. g§ 27, et teq. 
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* Whart. on Neg. § 2fl. 
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gence is not imputable, there are no persons, unleBS we recognize 
its non-«ulpability, who could escape punishment.^ 

§ 126. Malice, as is elsewhere noticed,^ arises from an evil pur- 
pose, negligence from a failure of purpose ; malice is NegligsDca 
imputable to a defect of heart, negligence to a defect j!^^'' 
of intellect.* If what results corresponds to what was ""i"™ » 
intended, then the offence is malicious ; if it does not f«t- ' 
correspond to what was intended, then, if the actor did Dot at 
the time exercise due care, the offence is negligent. On what 
we may call, therefore, the subjective side of an offence, there 
are two phases of indictability, the malicious and the negligent, 
corresponding to the ancient doing and culpa. Unless either 
malice or negligence be proved, an indictable offence is not made 
out. 

§ 127. Not every negligent act is necessarily indict- 
able. The following incidents, however, may be no- iodicMbla 
ticed as involving indictability : — "^^ igence. 

(1.) Jr^fractiotu of police order. — By statute, and sometimes 
by common law, specific duties become incumbent on all citizens. 
For non-performance of such duties, unless another special rem- 
edy be provided, an indictment may lie.* 

(2.) Imperfect discharge of official duty. — Wherever a spe- 
cific duty is imposed on a public officer, there a negligent defect 

' Wbart. on Neg. § 26. Sir J. la not culpable. What amoant of neg- 

Stephen defines negligeot offences aa ligence can be called culpable is a 

follows : — question of degree for the jury, de- 

" Ever}' one upon whom the law pending on the circumstances of each 

impose* any duty, or who has by con- particular case. 

tract, or by any wrongful act, taken "Provided, also, that no one is 

npoD himself any doty tending to the deemed to have committed a crime 

preservation of life, and who neglects by reason of the negligence of any 

to perform that duty, and thereby servant or agent employed by him.'' 

canses the death of (or bodily injury Dig. Cr. L. art. 213. See R. v. Allen, 

to) any person, commits the same 7 C. & P. 193; B. v. Barrett, S C. & 

offence as if he had caased the same K. 313 ; B. v. Conrahy, 2 Craw. & Dix 

effect by an act done in the stale of Ir. C. R. 86 ; K. v. Tindall, 1 Nev. 6 

mind, as to intent or otherwise, which P. 719; 6 A. & E. 143. 

accompanied the neglect of duty. ' Supra, g 106; and see Wharton 

" Provided, that no one is deemed to on Negligence, g 7. 

have committed a crime only because ' See State d. Smith, 6!> Me. 257. 

be has caused the death of, or bodily * Supra, § 24. 
injury to, another by negligence which 
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in the discharge of this duty, when inflicting injary on an indi- 
vidual, ia indictable.^ 

(3.) Omigtion to diicharge tpecifie duty aetumed or impoied 
by law. — Aa we will presently aee, thia kind of Diligence, when 
followed by injury, is indictable.^ 

(4.) Meddling with dangerous agmoiea. — It is the duty of all 
men to be cantioua in dealing with dangerous agenciea ; and 
whoever, by carelessness in baadling auch agenciea, injurea an- 
other, ifl indictable.' 

ConcDr- § 128. Interesting questions may ariae when malice 

^'iSe'Lid *"^ negligence (or dolus and eulpa) concur in a partio- 
negl^nce. ular transactioD. This may happen as follows : — 

(1.) When, there are two Bucceaaive acta of the same person, 
in the first of which there is a criminal intent which fails of 
execntion, and in tlie second of which, without the intent to 
effect it, the object designed in the first act is effected. A., for 
instance, believes he has killed B., and casta him hastily into the 
water, to conceal the body, by which act, and not by the prior 
wounds, B. ia killed. If the second act ia to be viewed as a 
continuation of the first, then the death ia to be imputed to the 
malice pervading the entire act. It is, however, conceivable that 
there ia no snch continuity. It may be that the original woand 
is atruck in excitement ; that the assailant, when the transaction 
ia over, actually believea that the assailed is dead ; and that sub- 
sequently the drowning of the body ia in cool blood, after the 
heat of the contest was over, and with the intention only of put- 
ting the body out of sight. In such case the first act would be 
indictable as an attempt to kill ; the second, as a negligent hom- 
icide.* 

(2.) It may be, however, that an unexpected and unintended 
consequence is coupled in the same act with a malicious design. 
A man, for instance, designs to seriously hurt, and nnintention- ' 
ally kilb. In such cases, if the hurt he designs is a felony, the 
killing, by statute, if not by common law, is murder; but it is 
otherwise if the intention is merely to inflict a sUght hurt not a 
felony.* 

> See infra, 5$ ISfiS, 1668. * See infrft, S 1S5. 

* Infra, g ISO «f Kj. * See infra, § 317; nipra, §S 107- 

* See infn, SS S^^t 870- 111,120. If, on the other hand, the 
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§ 129. Negligent cooperation cannot constitute accessatyBliip in 
a malicious act, although a party occupying an official „ . 
eitaation may be liable for n^ligence in the non-arreBt unnnt 
of a criminal. To oonatitute the offence of accessary- accuuij- 
ahip there must be malice, and malice cannot be in- * '^ 
ferred in any case where tbe cooperation is purely negligent. 
On the other hand, to negligent acts there may be malicious ac- 
cessarieB ; though, unless these acts are felonies by statute, all 
concerned, under the rule that in misdemeanors all parties are 
principals, are to be treated as principals. A curious and inter- 
esting question arises where one person intentionally puts an- 
other in the position of doing a negligent act, as where fire-arms 
are mischievously placed in the bands of a negligent or inexpe- 
rienced person, or when the superintendent of a railroad know- 
ingly and maliciously places a locomotive under the control of an 
engineer whom the superintendent knows to be incompetent. In 
such cases there is good ground for maintaining that the person 
thus designing the harm is liable for the consequences of the neg- 
ligence of the immediate operator. But as a general rule neg- 
ligence, to be imputable, must be the misconduct of the party 
charged, and must stand in causal relation with the negligent act 
which is the object of the indictment. A person, therefore, who 
by negligence produces another's negligence cannot, as we have 
seen, be chargeable with the consequences of the latter's negli- 
gence. Morally reprehensible, also, as may be be who by negli- 
gence induces another to perform a guilty act, he cannot be made 
responsible without unduly enlarging the range of criminal law. 
And even be who negligently induces another to injure himself 
is not responsible for such injury.^ 

§ 130. Omissions are not the basis of penal action, unless they 
constitute a defect in the discharge of a responsibil- Anomia- 
ity with which the defendant is especially invested." Ldicubu 

offender sbonld design malicioas mis- * R. c. Gny, 4 F. & F. 1098; R. v. 

cbief to propert}'', and tlien, without Lowe, 4 Cox C. C. 449; R. it. VaDH, 

intending it, carry it away, the of- 2 Den. C. C. 325; 5 Cox C. C. S79; 

fence would not be larceny. See in- State v. Bailey, 1 fost. N. H. 186; 

fra, gg 883 ei teq. State v. BerlcBhire, 2 Ind. 207. Infra, 

' Meyer, Lehrbnch, § 32. See Infra, §§ 331 « Hq. 
S2S0. 
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mnit h« ft There is no Buch thing, in fact, as an omission that can 
dSschai^ ^ treated as an absolute blank. A man who is ap- 
offtdmy. parently inactive is actually doing something, even 
tbough that something is the abstinence from something else that 
he ought to have done. Even sleeping is an e£Ecient act, and 
may become the object of penal prosecution when it operates to 
interrupt an act on the part of the defendant which the law re- 
quires of him with the penalty of prosecution for his disobedi- 
ence. As, therefore, an omission takes its character from the 
prior responsibility that it suspends, that responsibility must be 
scrutinized when we undertake to estimate the penal character 
of an omission to perform it. And as a general rule in this re- 
spect we may say, that when a responsibility specifically imposed 
on the defendant ie such thai an omission in its performance is, 
in the usual course of events, followed by an injury to another per- 
son or to the State, then the defendant i» indictable for such an 
omission,^ 
§ 130 a. Penal laws are either affirmative, equivalent to " thou 
ehalt," or negative, equivalent to "thou shalt not." 
■Ions ftrs An omission to do what the hrst orders is equally in- 
of ftfBTmi- dictable with an actual doing what the second forbids, 
mtiads™' '^^^ chief distinction between the two classes of laws 
commu- is ^j^^^ ti,g grst, the affirmative command, requires a 
negfttive continuous course of action ; while the second, the nega- 
tive, is usually limited to a single act. Thus among 
affirmative commands we may I'eckon continuous duties of offi- 
cers of all classes. A public officer is required to execute his 
office diligently ;. if he fail to do so, he is indictable for miscon- 

1 See R. V. Hughea, D. & B. C. C. will liardly be disputed that a jailer 

!48; 7 Coil C. C. 301 ; R. c. Hainea, 2 wlio voluntarily causes the death of « 

C.&K.36S;R.v.Lave,8C.&E.ia3; prisoner by omittbg to supply tliat 

4 Cojc C. C. 449. Intra, §§ 15G, 858. prisoner wilt food, or a nurse who 

Lord Macaulay, in his Report on the voluntarily causes the death of an in- 
Indian Penal Code, thus disunsses the fant intrusted to her care by omitting 
qoestioD in the text: — to take it out of a tub of water into 

" Two things we take to be evident: which it has fallen, ought to be treated 

first, that some of these omissions as guilty of murder. On the other 

ought to be punished in exactly tbe hand, it will hardly be maintained that 

same manner in which acta are pun- a man should be puniehed as a mur- 

ished ; secondly, that all these omis- derer because he omitted to relieve a 

aione ought not to be punished. It beggar." 
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duct in office, tboQgh the failure may consist in a mere omission. 
Persons exeicising private offices are subject to a similar duty, 
tbongh as a rule they are not indictable for omissions nnless such 
omissions are productive of harm to persons whom they have 
specially in charge. The same distinction applies to omissions 
in the discharge of natural duties. A husband is indictable for 
an omission in the dischai^ of his duty to his wife, whenever 
this duty imposes on him specially her support, she being incapa- 
ble of self help, and whenever through the omission she is in- 
jured. A parent is in like manner indictable for an omission to 
feed and shelter a helpless child exclusively dependent on him. 
So if I pat another person in a position where injury will accrue 
to him, if I omit to relieve him, should I withdraw from him the 
care I undertook to give him, I am indictable for the injury I 
cause by the omission.* 

§ 131. Indictable omissions may be classified as fol- ciuiBca- 
lows : — 
I. Omissions constituting defects in the performance 

of dnties which have been undertaken. Under this head fall 
most of the adjudicated cases of so-called omissions, — e. g. 
omissions by switch-tenders to turn switches, of telegraph 
operators to send messages, of physicians to ^ve required 
attention to patients.' 
II. Omissions constituting defects in the performance of duties 
which have not been eo itomine undertaken, — ■ t. e, non-con- 
tractual duties. 

1st. From the stand-point of general civic duty, the chief 
illustration of which is the omission of an accessary after 
the fact to notify the government of a felony. 
2d. Prom the stand-point of official duty, as where an officer 

whose duty it is to make an arrest neglects to do so. 
Sd. From the police stand-point, as where a person n^lects 
to cover a ditch or well belonging to him, over which he 
knows travellers are accustomed to pass, or to cleanse a 
defective drain.* 

> See the qnesdon of omiBNons in * Bemer, g 90 ; ] Ben. & Efo&rd 
discharge of offices diKuued infra. Lead. Cas. 49; K. e. Whartoo, 13 
SS 329-376, lS68~lBeS. Mod. blO. Infn,S§ S29-S69. 

■ See infra, 5§ 133, 1S6, 330, 367. 
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§ 182.] CRIMES. [BOOK I. 

§ 131a. It haa been frequently said that omiBBions are always 
negligent, and that consequently indictments based on 
omissions must be for negligent as distinguished from 
aTwe'i] w malicious offences. But this is a mbtake. A tuan un- 
neg igeDt. jgjtj,king a duty may intend to omit some act essen- 
tial to its diachai^, and in this case he is indictable for a mali- 
ciously imperfect dischai^ of the duty.^ And in this way, the 
increment of malice may turn a non-indictable offence into an 
indictable offence. Thus, if A. omits to succor B. when drown- 
ing, A. is not indictable for the omission. It is otherwise, how- 
erer, if A. should induce B. to bathe with him, promising to suc- 
cor B. in case of danger, and then should intentionally leave B, 
beyond his depth, and fail to reliere him, so that B. ia drowned. 
In this case A. is indictable for malicious homicide. 

§ 132. Whether a person who ia under no specific obligation 
u. ^ rescue the life of another in danger is indictable for 
■ion lo nil- omitting to do so, when he can do so without danger to 
notindiot- his own life, has been much discussed. In the Roman 
law the negative was maintained.' To such omiasions, 
however, the canon law attached ecclesiastical penalties." In our 
own system, mere omission to render help, unless in contraven- 
tion of a duty specially assumed or imposed, ia not an indictable 
offence.* 

* See remarks of Lord Campbell in liari ? Non mnt ipu homiDee, ii pn- 
B. V. Hughes, D. & B. 243; 7 Cox tent: Immo vero et homiiuB, et fords 
0. C. 301. See cues in g 1 39. viri esse dicent, serrare peritanim. 

* L. 8. g 22 ; L. S. S S. 9 ; D. de re- .... Qui snccurrere peritnro potest, 
miliL (4 q. 16). Tacit Annal. siv. si aoQ aaccarrerit, occidit. 

42-49. * See infra, §g 330-31. 

* Can. 7. Cans. 33. qn. 3. If the law nndeTtook to compel men 
Lactantias lostitt vi. II. Qnaero to perform toward each other offices 

igitur ah iis, qui flecti ao misereri non of mere charitf, then the practical 

putant ease sapieotia : si homo ab all- and beneficent daty of supporting self 

qua bestia comprehenaua, auzilinm would be lost In the visionary and il- 

ribi armati homiois imploret, atrumne lusory duty of supporting every one 

•occurrendum pulent, an minime '/ else. It is scarcely necessary to point 

Non sunt tarn impudentes, nt negent attention to the fact, that if the max- 

Geri oportere, qaod flagitat, quod ex- im be true that he who injures an- 

poscit hiunanitas. Item si aliquis other by his omissions is indictable, 

circumveniatur igni, mina opprima- then the converse must also be true 

tur, mergatur man, flnmine rapiatur, tliat every one ia obliged by law to 

nam pnteat bominis esse, non anxi- omit noting that would be of aid to 
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§ 133. Where a patty puto a dangerous instrument in motion 
and then leaves it, penal responsibility is not diverted 
by the fact that the immediate injury is caused by an toruard 
omisaion or negation of action ; ' as where a party after 'dh'^dcj 
potting poisoned food on his enemy's table, vaita until '"'^'='**'^ 
the latter himself takes the food ; or where, as we have just 
seen, a skilful Bwimuier, by false promises, entices another in 
deep water, and then leaves him to drown ; or where a mid- 
wife, after cutting the umbilical oord, does not bind it up, so 
that the child bleeds to death.' In all anch oases of withdrawal 
of action, after the destructive agency has been put in motion, 
there is no question of mere onuaeion (Unterlassuag). Such 
withdrawal of action, so argues a German jorist,^ doses almost 
all crimes of commission ; for the actor brings bis train of causes 
just to the point where that trun can be left to itself ; and even 
when be shoots at an opponent, he umply lOs it happen (lasst es 
nnr geschehen} that the ball goes on its mission, and perforates 
its object, so that the latter by his wound loses hie life.* And 
it may be held generally that it is the legal doty of a person 
patdng in action a dangerous agency to prudently guard such 
agency, and if he fall to do so, he is responsible penally for the 
consequences.* 

my bodj ehe. Bnt this, bjr deitroj- none who would not be too needy to 

lag all specialty in bnsinetB, would de- give alms. 

staDf alt borineH that ii made np of 'See infra, § ISC. 

■pecialti«t. No public entarpriie (e. ■ Infra, §§ 156, S37, 893 ; Berner, 

g. a railroad when in working order) Lehrbnch, p. iM. 

conld be carried on ufely if every * Bemer, ul tupra. 

one who conceirea KmetluDg to be * It has been held in England, that 

wrong in it ia required to rash in and on an indictment for manilaughter bjr 

rectify the supposed mistake. No caasing a fire, it is necessary, in order 

man could conrageoosly and consist- to snttais the case by an exhaustive 

ently discharge his specisl office if all process of proof, to show that the fire 

other persons were made both his co- could not have arisen from any other 

adjutors and overseers. Industry, also, cause than that chai^^ed; it is neces- 

wonld cease if the conseqaences of saiy to leave no considerable interval 

idlenecs were averted by making alms- of time in which tome other cause 

givii^ compulsory; and finally, by re- might have acted. R. v. Gardner, 1 

quiring by law that ahns should be F. & F. 669. 

given to all that need, there would be * Infra, {§ 837-4S; Com. v. Bost. ft 
Low. B.R.I2e Uass.69. 
16T 
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§ 134. To make negligence indictable it is not necesBary that 
Not Dec«8- it should be in violation of a contract. Wherever the 
DSKiinDcs defendant fails to discharge a duty imposed on him, 
in'riola^ whether this duty be by natural law, or statute, or con- 
contnct' tract, then he is indictable for injuries thus produced, 
OTihespb- provided, as has just been seen, the duty is one with 
■oiL which he is specially charged. Civil and criminal re- 

sponsibility are in this view far from being convertible. On the 
one hand, contracts, as a general rule, cannot be made the basis 
of a criminal prosecution.' On the other hand, there are many 
cases in which indictments lie (e, g, nuisance and neglect of 
official duty in which there is no special damage to an individ- 
ual), where no civil action can be maiotained. But bo far as 
concerns assaults and homicide, we may safely say that there is 
no criminal responsibility where the defendant would not have 
been civilly liable at the suit of the party injured, had* he sar- 
vived the injury.^ 

Negligent homicides will be hereafter specifically considered." 
§ 186. A master or other principal, who acts through eubor- 
MaiteF dinatee, and whose duty it is to exercise due care in the 
■"■7 1» appointment of such officers, may be indictable, on the 
principle of valpa m eligendo, for an injury caused by 
'"' the negligence of a subordinate whom he has negli- 
gently appointed.* And the master is likewise liable for bis 
servant's negligence when such negligence is a natural incident 
of the employment.' Wherever, also, due supervision could 
have prevented the mischief, then the master neglecting such 
supervision is indictable." But unless negligence of selection, ot 
the lack of such due supervision as is usual among good business 

1 R. V. DanieU, 6 Mod. 99; R. v. < See WbarL oa Neg. g 170. 

Wheatley, 1 W. Bl. 373; Com. v. * Com. o. Boat, k Low. B. B. 136 

Uearaej, 1 Moss. 1S7. Maes. 81. 

» See remarks of Willes, J., in R. ■ Infra, § 841; R. v. Dixon, 8 M. 

t>. Birchall, 4 F. & F. 1087. & S. 11 ; R. v. Medley, 6 C. Se F. 292 ; 

That grataiUiu8DeM in the oBiurap- R. v. Michael, 2 M. C. C. 120; 9 C. & 

tion of the dntj on which negligence P. SS6; Com. u. Nichols, 10 Met. 

it based is no defence, see infra, § 2fi9; Com. v. Morgan, 107 Maes. 199. 

367. See infra, § 247. 

« Infra, §5 329-370. 
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meD nnder the circumBtanceB, be imputable to the master, he is 
not crimi»ally respoDBihle for the servaot's misconduct in mat- 
ters not incidental to the si 



) R. V. Bennett, Bell C. C. 1 ; 8 State o. Friven, 4 Jones N. 

Cox C. C. 74; R. B. Wilmett, 5 Coic 100; Hipp v. State, S Blac! 

C. C. 381; Com. V. Manon, 12 Allen, Anderson o. State, 39 Ind. 5 

18G ; Barnes v. State, 19 Conn. 598; cases cited infra, §S 217, 1503. 
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CHAPTER VI. 



FITNESS OF OBJECT OF OFFENCE. 



T8ICJLI. DHPinrUB. 

To a Gciine a fit object ii aecsMtrj. 
ObjeclB pbj'sicBllj nnflt, f 188. 

RIDlCJkL DepbCTS. 

)bject m»j be juridiully nnfll, { 1ST. 
}utUm ue still under protsctiao ol 

the Uw, i 138. 
roDTtcla £411 onlj be punished aeeord- 

iog to Uw, S 139. 
In auailant may divaat hlnuelf of 

legal protection, { 110. 
L paitf mnj by asaent to an Injury 

bar a prosecution — Volenti mm ^t 

injuria, S 141. 
Sat not as to pnblic ciiminal immo- 

raliUei, { US. 



Nor aa lo inalienable rlgfala, { IM. 
Conwnt will not eicoss the taking of 

life, \ 141. 
Nor Che deprivation of liberty, { 116. 
Nor waire conititatjonal righta of 

trial, I lis a. 
Capadty to conaent a prereqniiite, 

5 lie. 

CoDtribatmy negligence may be a 
defence, \ 117. 

Laches on prosecutor's part m»y be a 
defence, $ IIS. 

Trap laid by proseentor not ordinarily 
a defence, \ 119. 

Consent obtained by frand is no de- 
fence, { 150. 



I. PHYSICAL UNFITNESS. 

L36. The object of an intended crime may be such as to 
^j^jj relieve the party charged from indictability. A., for 
i*" iDBtance, intending to murder B., may ran his sword 
Ob- through a bolster, dressed iu B.'s clothes, and placed in 
si- B.'s bed. Thia, if preceded by steps taken to kill B., 
may be an attempt to kill, but would not constitute a 
immated offence. We can, in addition, conceive of cases in 
ii shooting at a shadow on the roadside, supposing it to be a 
or at a scarecrow in a field, under the same suppositioD, 
d not even be an attempt. Or, to recur to a case elsewhere 
ioned, a lady in crossing the British channel carries with 
irhat she supposes to be Brussels lace, which she intends 
nu^le into Bngland. The lace, however, turns out to be 
nglish manufacture, and therefore not an article suscepti- 
f being smuggled into England.^ 

> As to attempts to effect Don-existent objects, see iDfra, § 186. 
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n. jmtlDICAL DEFECTS. 

§ 137. The object on whiob the alleged offence is committed 
may be not only existing, but may be that which the Object 
accused supposes it to be, and yet it may have juridi- ri^^J"* 
cal defects which withdraw it from the category of ob- ""A'- 
jects protected by the law. An impersonal object is only so 
protected when it belongs to the State, or to a juridical person. 
Waifs (unless belonging to the State}, animals /eroe naturae, the 
water of the ocean and of navigable streams, are not the objects 
of larceny. It is not necessary, however, in order to throw the 
shield of jaridical protection over a right, that it should be cor- 
poreal. A man's reputation is his right in such a sense that he 
who wantonly assails it is open to an indictment for libel. This, 
however, is because the rights of the individual are guaranteed 
by the State, the State intervening to protect the rights which it 
guarantees. It follows that a criminal prosecution lies for threat- 
ening *to attach, at least by arms,' the State itself, though no 
physical hurt be inflicted on individuals ; the treason being an 
invasion of the direct rights of the State. But offences against 
religion and morals, nnless injuring individuals, or affecting the 
social fabric, and thereby assailing the State, are not indictable 
crimes. 

§ 138. Ir^amoxit pertona, no matter how great may be their 
degradation, are still under the protection of the law. Outkn 
An outlaw, or a person fleeing from justice, may be ar< prott^ted 
rested, as is eLaewhere seen, vrithout a warrant,^ but he ^^ '**' 
cannot be personally hurt (unless such hurt be necessary to bis 
arrest) without exposing the party injuring to criminal prosecu- 
tion. Nor does any degree of collateral criminality in a party 
justify the infliction on him of injury by individuals.^ 

§ 189. Persont condemned to death are under the protection of 
the law until the period comes for their execution, and CaaTicts 
the executioner undertakes the work. " Non licet pri- ta'pun^ 
vata potestate hominem occidere vel nocentem."" To J^ng^ 
the executioner alone is public authority to kill ^ven, '»*■ 
and this authority he is bound to execute in the way the law re- 

» See Wliart. Cr. PL & Pr. Jg I «( * See People v. Stetwo, i Barb. 151. 
iiq. * CftD. S. CaoB. 23. qo. b. 
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qaires. In no other way ia the killisg justifiable. As a general 
principle, therefore, we may say that a convict can only be pun- 
ished according to law, and that for any excess or variation of 
puDishment those haviug him in cha^e are penally liable.^ 

Subject, however, to this qualification, an officer is not penally 
liable for an injury inflicted by him on another person when in 
inflicting the injury the officer actad under the direction of the 
State.^ " Is damnum dat, qui, jubet dare; ejus vero nulla culpa 
eat, qui parere necesse sit." ^ 

§ 140. A party may juridically divest himself of the proteo- 
Ad uMii- tion of the law by assailing another in such a way that 
diTetthim- that other is authorized, in self-defence, to forcibly re- 
nt protw- P^' '■^^ assailant. The plea of self-defence is generally 
Ion- interposed in cases of homicide, and it is in connection, 

therefore, with the special topic of homicide that the law in 
this relation is considered in the greatest detail. It should be 
remembered, however, that there are other criminal prosecutions 
to which the same defence may be applicable. On the general 
question the following observations may be made : — ' 

1. Rights may come in colliaion in such a way that neither 
party is compelled to make a sacrifice for the benefit of the other.* 

2. Whenever a lesser right comes into collision with one far 
greater, then it is the duty of the possessor of the former right 
to recede.' 

§ 141. Volenti not fit injuria is a maxim known both to the 
A put]' Roman and the Englbh law, and in all proaecutiona 
unt (o •n' in which the injury is purely private, and is inflicted 
■"{nwecu- 0° the alienable as distinguished from the inalienable 
JJ^-^^°- rights of the party injured, the maxim is reo^nized as 
jtt ii!iHrta. good by all modem jurisprudences.^ Of this we will 

1 See 1 Etut P. C. 287; 1 Hale, * Supra, S§ 9S e< »tq. See fullj io- 

481; HarrisoD v. Hodgaoo, 10 6. & fra, §§4S4 et»eq., 884. 

C. 445; B. V. Frieod, R. ft R. 20; R. * See infra, § 484. 

V. Porter, L. 8r C. 394; 9 Cox C. C. ' H. p. Bead, 1 Den. C. C. 877; 2 

449; R. D. Miles, 6 Jut. 243; State <e. Car. & Kir. 957; R. t>. Wolluton, S6 

Roberts, 6S N. H. 492; State v. Hall, Law T. Rep. 403 (1872); R. v. Uor- 

S4 CoDD. 132. See infra, § 408. tin, 2 Mood. C. C. ISS; State v. Beck, 

■ See Bemer, §84. 1 Hill S. C. 363. In the Roman law 

■ L. 169 pr. de R. I. See in&a, §§ we have the oft cited maxim, Volenti 
307, 401, 508; jupni, § 84. non _fii injuria; or as put by Arislo- 
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CHAP. VI.] C0H8ENT OP PABTT DUUEED. [§ 141. 

have frequent illustrationB ia the following pages. Thus, consent 
by an owner to the taking of goods is a defence to a prosecution 

tie, Hucdrai 6' oidiif i*^. Etbic Ni- HDtiDDt. L. 3. § 5. D. de horn. lib. 
com. V. 13. But this maxim wu held exhib. (43. 28.) Si quia voleotem ra- 
in the lowest view, not to include in- tioeat, non videtur dole roalo retinere. 
alieDablerights; whilethe better ojua- L. 6. § 2. D. de L. Fab. de plagiar. 
ioD is, that so &r as conceroB the (4S. IS.) Lege Fabia cavetur, at 
State, no private individual can, hy liber, qui homiuem iDgenunm, vol lib- 
CODsenting that a crime shall be com- ertinum invitum ceUverit, .... eius 
mitted on him, estop the State from poena teaeatur. L. 3. § 4. D. ad L. 
prosecuting. The Code on this point lu!. de vi public. (48. 6.) See Lori- 
is clear. L. 38. D. de pact. (2. 14.) mer's Insu (1874) p. 32. As to con- 
Iu9 publicum priratorum pactis mu- sent to attempts, see infra, % 188. 
tari non potest. L. 4S. g 1. D. de According to an able German writer 
teg. iur. (SO. IT.) Privatorum con- the following rights cannot be alien- 
ventio iuri publico non derogat. L. ated by the individual: — 
6. C. de pact. (2. 3.) Pacta, quae I. Rights which the Stale, on ao- 
contra leges constitutionesque, vel count of their value to the community, 
contra bonos mores fiunt, nuUam vim requires him to retain. Uia assent, 
habere,, indnbitati iuris est. L. 13. therefore, will be no defence to a third 
pr. D. ad L. Aquil. (9. 2.) Liber ho- partj who assails such rights, 
mo suo nomine utilem Aquiliae habet 2. lUghls of individuals, the maia- 
actionem: directam enim non habet, tenanceof which r^hts the Stale puts 
quoniam dominus mitmbrorum suorum under the protection of the penal law, 
nemo videtur. and which no person is entitled to in- 
Bat the Boman law cautiously lim- jure or impiur in such a way that 
its the maxim to cases where, as in they will be totally tost. Tbe consent 
Iheft, Sk., " agiunst the will" ia an of the possessor ot these rights will 
esseotialingredient of the offence, and !>e no defence to an indictment for 
in which there is no breach of the their destruction, though it may miti- 
peace or public scandaL L. 46. S 8- gate the punishment. 
D. defurt. (47. 2.) g 8. L de obllg. 3. Rights of (he individual to which 
quae ex delict. (4. 1.) Sed et si ere- the Stale awards penal protection may 
dat aliquia invito domino se rem (»m- nevertheless, if he be of full age and 
tnodatam coutroctare, domino autem privileged to dispose of them, be ez< 
Tolente id fiat, dicitur furtum non posed by him to such impairment aa 
fieri. L. 1. § S. D, de iniur. (47. JO.) does not involve their entire destruc- 
.... qnia nulla iniuria eat, quae in tion, unless tbe State has for peculiar 
Tolentem fiat. cap. 27. de reg. iur. in reasons made it penal to solicit the 
YL (5. 13.) Scieoti et consentient possessor to coosent to their impnir- 
non fit iniuria. L. 1. § 5. D. quod, vi ment. The only right which, in the 
ant clam. (43. 24.) Quid tit vi fac- sense in which the term is here used, 
turn videamus. Yi factum videri is susceptible of absolute destruction, 
Quintua Mucius scripsit, si quis con- is tbe right to live; and no consent 
tra, quam prohiberetur, feceriL L. by the owner of this right will be a 
145. D. de reg. iur. (50. 17.) Nemo defence 10 a party by whom its de- 
videtur frandare eos, qui sciunt et con- structiou is effected or attempted. Ac- 
173 



ovGoQi^lc 



§ 142.] 0BIUE8. [BOOK I. 

for larceny ; ^ consent to entrance into a house is a defence to 
a prosecution for burglary ;' consent to an assault,* not connected 
with a breach of public order, is a defence to a prosecution for as- 
sault ; ^ consent to an intended rape bars a prosecution for rape.* 
But it is to be remembered that this proposition is by its very 
terms limited to injuries strictly private, and to those which con- 
cern the merely alienable rights of th« party injured. And it 
should be also kept in mind that where an attempt is resisted, 
an indictment may be maintained for the attempt, though the 
consummated offence was subsequently agreed to.' Another 
qualification to be observed is, that a consent to the doing a par- 
ticular thing is a bar only to a prosecution for doing such thing 
precisely and nothing more.^ 

§ 142. Any injury committed in such a way as to be a breach 
Bat not u "^^ *'^^ pubHc peace can be prosecuted in defiance of 
M pubUc tijg consent of the party immediately injured. Prize 
immonUi- fighters, for instance, may agree to beat each other, and 
if this ia done in private, and death or mayhem does 
not enene, no proeecution Ilea ; ^ but it is otherwise as to fighting 
which is so public as to provoke a breach of the peace, and to 
work public demoralization.^ Consent cannot cure duels, or in- 
cest, or seduction, or adultery, or the maiming of another so as 
to render him unfit for public service,* or such operations on 
women as prevent them from having children, or operations to 
produce miscarriage,^'' or (when this is by statute indictable^ 
quiescence of tbe pogsesaor is a de- R. v. Case, 4 Cox C. C. 220; R. t>. 
fence to indictments for deprivatioD Flattery, 13 Cox C. C. 988; Don Mo- 
of liberty, disposEessioD of property, ran o. People, 25 Mich. 366; Com. v, 
injury to auch property, provided, a« StrattoD, 114 Maaa. 903; Richie o. 
In cases of arson, danger to the prop- State, 58 Ind. 95fi. Infra, gg 188, 636. 
erty of others is not worked. On the 'See State n. Beck, 1 Hill S. C. 
other hand, acquiescence is no de- 363. Infra, g 636. 
fence to indictments when anch ac- * Foster, SGO; 1 East, 270; R. d. 
quiescence was obtained by force or Sillingham, 2 C. & P. 334; R. u. Per- 
fraud. Merkel, In HolU. Straf. ii. kins, 4 C.& P. 637; Com. v. Wood, 
131. 11 Gray, 85. 

> Infra, gS16. * 1 Ixut. 107 a, b; 1 £ast P. C. 

' Infra, §g 766-770. 396; Steph. Dig. C. L. art. 207; Peo- 

* Infra, g§ S56, 677, 636. pie v. Clough, IT Wend. 3S1. 

* Infra, § 354. » Cricbton e. People, 6 Parker a 

* Infra, § 188. B. 363; though see Smith v. Stal«, 88 

* R. v. Bennett, 4 F. & F. 1106; Me. 48. 
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CBAP. VI.] CONSENT OP PABTT DMUBED. [§ 144. 

profligate dealings with minors. The reason is that parties can- 
not by consent cancel a puhlic law necessary to the safety and 
morality of the State. Jut pvhlicum privatorum voluntate mu- 
tari ne(juit.'^ 

§ 143. The distinction hetween alienahle and inalienable 
rights is asserted in the Declaration of Independence, 
and in the Bills of Rights of most of the United States. inaliuubU 
Inalienable rights as tiius generally defined are life, "^ 
liberty, and the pursuit of happiness. The distinction, however, 
is not modem ; it lies at the basis of the penal sections of the 
canon law, and from that law is more or less fully absorbed into 
the common law of continental Europe.' 

§ 144. Life is the first of these inalienable prerogatives. Thus, 
a man who kills another with the latter's consent is co,|,„( 
guilty of homicide.^ Although some of the jnriats of the "*" "<" 
stoical school here argued in the negative, the affirma- taking: of 
tive was determined under the Justinian Code ; and 
by the English common law the criminality of the act is such 
that the consent of the party slain does not even lower the de- 
gree. And this rule exists not only in cases where there is mal- 
ice, but where no malice existSj as in agreements for concurrent 
Buicidee.^ Yet we may readily conceive of cases where the de- 
gree of guilt would be greatly reduced. A physician, at the re- 
quest of a dying man suffering intolerable agonies, may, from hu- 
mane motives, pretnpitate death ; ot a soldier on the battle-field, 
after nigent appeals, may with intense agony on his own part, 
yet from the same humane motives, take the same course as to a 
dying comrade. Yet even here the maxim Volenti non fit inju- 
ria cannot he applied. There can he nothing to bar a verdict of 
guilty. That verdict, however, would be for the lowest form of 
voluntary manslaughter, and could properly be followed by ex- 
ecutive pardon. 

We may, therefore, justly argue that if life be an inalienable 

1 See Berner's Lehrbucb des Stiuf- ■ See iiifi«, §§ 451-2. 
recht'8 (1871), 132. Infra, gg *61-2. * Com. u. Parker, B Met. 263. See 
And Bee K. 0. Bennett, 4 F. & F. Iliu queation discu3»ed as to luicide, 
1105; R. V. Sinclur, 13 Cox C. C. 28; in&&, §§ 451-2. 
and caww cited infra, §S &TT, 6S6. * See infra, $S 4S1-2- 
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[book I. 



prerc^tiTe, then taking it by self is a public wrong, and those 
■who are accessaries to this public wrong cannot plead in defence 
the suicide's consent.^ 



1 See infra, §S 451-2 ; Com. v. Par- 
ker, 9 Met 263. As to consent in 
wsTing constitutional and other privi- 
leges of trial, see Wbart. on Crim. 
Pleading & Frac. §§ 351, G18, 7S3. 

On this topic Lord Macaulay (In- 
dian Code, 449) writes; "If Z., a 
grown man, in possession of all his 
faculties, directs that his valuable fur- 
niture shall be burned, that his pict- 
ures shall be cut to rags, that hia fine 
house shall be pulled down, tliat the 
best horses in bii stable shall be shot, 
that his plate shall be thrown into the 
sea, those who obey his orders, how- 
ever capricious those orders may be, 
however deeply Z. may afterwards 
regret that he gave them, ought not, 
OS it seems to ns, to be punished for 
injuring his property. Agun, if Z. 
chooses to sell his teeth to a dentist 
and permits the dentist to pull them 
out, the dentist ought not to be pun- 
ished for iiyuring Z.'s person. So if 
Z. embraces the Mahometan religion, 
and consents to undergo the painful 
rite which is the initiation into that 
religion, those who perform the rite 
ought not to be punished for injuring 
Z.'s person. 

" The reason on which the general 
rule which we have mentioned rests 
is this, that it is impossible to restrain 
men of mature ^e and sound under- 
Blanding from destroying their own 
property, their own health, their own 
comfort, without restraining them from 
an infinite number of salutary or in- 
nocent actions. It is by no means 
true that men always judge rightly of 
their own interest. But it is true 
tLat, in the vast majority of cases, 
they judge better of their own inter- 
est than any lawgiver, or any tribunal, 
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which must necessarily proceed on 
general principles, and which cannot 
have within its contemplation the cir- 
cumstances of particular cases and the 
tempers of particular individuals, can 
judge for them. It is dilScult to con- 
ceive any law which should be effect- 
ual to prevent men from wasting their 
substance on the most chimerical spec- 
ulations, and yet which should not 
prevent the conetructioii of such works 
as the Didce of firidgewater's canals. 
It is difficult to conceive any law 
which should prevent a man from ca- 
priciously destroying his property, and 
yet which should not prevent a philos- 
opher, in a course of chemical exper- 
iments, from dissolving a diamond, or 
an artist from taking ancient pictures 
to pieces, as Sir Joshua Beynolds did, 
in order to learn the secret of the col- 
oring. It is difficult to conceive any 
law which should prevent a man from 
capriciously injuring bis own health, 
and yet wUcb should not prevent an 
artisan from employing himself in call- 
ings which are useful and indeed nec- 
essary to society, but which tend to 
impair the constitutions of those who 
follow them, or a public spirited phy- 
sician from inoculating himself with 
the virus of a dangerous disease. It 
is chiefly, we conceive, for this rea- 
son that almost all governments have 
thought it sufficient to restrain men 
from harming others, and have left 
them at liberty to harm themselves. 
But though in general we would not 
punish an act on account of any harm 
which it might cause to a person who 
had consented to suffer that harm, we 
think that there are exceptions to this 
rule, and that the case in which death 
is intentionally inflicted is an excep- 
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CHAP. VI.] COSSEHT OP PARTY IHJUEED, [§ 145 tt. 

Ab will hereafter be more fully illustrated, consent will an- 
Uiorize a sut^cal operation, in cases of danger, though the effect 
of Buch operation may be fatal.' 

§ 145. Deprivation of liberty, no matter on what pretext, 
rests on the same principles. No man has a right to hot Um 
take away another's liberty, even though with consent, ^^^' ' 
except by process of law. And the reason ia that lib- liberty, 
erty is an inalienable prerogative of which no man can divest 
himself, and of which any divestiture is null.' Undoubtedly tliis 
iu oue relation coufiicts with the attitude once assumed by Eng- 
lish and American courts, when maintaiQing that the slave trade 
is not piracy by the law of nations. But the abolition of slav- 
ery in the United States, and the civil rights amendments and 
enactments that followed, relieve the courts in tbie country from 
the pressure of the precedents referred to, and restore the old 
doctrine of inalienability of liberty. It is true that cases of this 
class are not very likely to arise. But should it appear that 
incarcerations are effected, even by consent, by ecclesiastical or 
medical anthonty, of persons whose liberty is thus wrongfully 
destroyed, the fact of consent could not, if the doctrine here ad- 
vanced be correct, be used as a defence, when such party seeks 
release. And a fortiori would it be no defence to an indictment 
for kidnapping Africans, that the Africans consented to be kid- 
napped.* 

§ 145 a. Constitutional rights to trial by an indepen- NarwuiTS 
dent jury, whoee deliberations are to be guarded against tumai 

' Infra, § 362. Stcph. Dig. C. L. C. J., in refusing the motion, said : 

art. 205. "Wlat conBideration can a mnh have 

* Of tbis we have a remarkable il- received, adequate to imprisonment 

lustratioD in a FennBf hania case, in at hard labor for life 1 It ia going but 

1626, in wliich It waa held that an one step farther to make an agree- 

agreement not to bring a writ of error meat to be hanged. I presume no 

in a criminal case, especially one of one would be hardy enougli to ask the 

high degree, does not estop the de- court to enforce such an agreement, 

fendant from bringing such writ. The jet the principle is, in boUi cases, the 

question arose after a conviction of name." Smith v. Com. 14 S. & R. 69; 

burglary, where it waa alleged that and see Whart. on Crira. Plead, k 

the defendant had agreed in wriling Prac. g 351. 

not to bring a writ of error, and where • See State v. Weaver, Busbee, 9, 

a motion to quash the writ waa on eontra; a decision which cannot now 

this ground made. But Tilghman, be rastuued. 

voi. I. la JYY 
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^i^ji^ ^ outside interference, are to be placed in the same cate- 
triU. gory. These a defendant cannot waive.' 

§ 146. It need scarcel; be added that even in those oases of 
Cipadiy purely private wrongs to which the maxim Volenti non 
igau^"* £t injuria applies the party injured nLust be capable 
i«qiuuM. of giving consent.^ Thus, consent by insane persons 
and young children is no bar.' In cases of rape this has been 
frequently adjudicated ; * and the same reasoning holds good 
in cases of larceny and assault. Thus consent is no defence to 
an indictment for larceny from or assault upon an insane per- 
son, or a person in a state of nnconsdousness of the meaning 
of the guilty act." And bo acquiescence extorted by fear or 
fraud is no defence." But where a sui^cal operation is probably 

' 8«e Whart. Cr. Pleading & Proc. aaked by tbe counnel on either side if 

§ T3S. it" (the ftct, wliich conaiated in his 

* R. tt. Majert, 12 Cox C. C. 811; playing with their private parta, and 
Hadden v. People, 25 N. Y. 373. In- then throwing them on their backs 
fra, § 189. And laying on theu, &c.) " itm done 

* E. g., in caaes of abduction, in against tlieir will or with their con- 
State V. Rollins, 8 N. H. 650; State t>. sent," but they atated that they did 
Farrar, 41 N. H. 53; Com. v. Nicker- not know what the deCoDdaot was 
son, 5 Allen, GIS. Aa to infants, see going to do to them when he took 
Givena o. Com. 29 Grat. 830. them into the field and placed them 

* See infra, §C77; R. v. Read, 2 C. on hia lap and lud them on the ground. 
&E.957; 1 Den. C. C. 377; Hays v. TbedefendantbaTing been convicted, 
People, 1 Hill N. Y. 351; State v. Kelly, C. B., said: " I am of opinion 
Johnston, 76 N. C. 209. In Com. that the conviction should be affirmed. 
V. Burke, 105 Mass. 376, the conrt There being no actual consent, and 
held that *' without her consent," and on the other band no actual frand to 
"against her will," were convertible induce consent, I think that where 
t«rms ;: and hence that carnal knowl- a child aubmita to an act of this kind 
edge of a woman unconscious with in ignorance, the offence is similar 
drink was rape. to that perpetrated by a man who 

* See Hadden n. People, 25 N. Y. has connection with a woman while 
373. asleep." "In the present case the 

s Infra, § ISO; 2 East P. C. 486. acts were done to children, and they 

In Novemt>er, 1872, the question of were unconacious of the nature of the 

consent, as affected by ignorance of acts which the priaoner did or was 

the act, came before Kelly, C. J., about to do, and were therefore not in 

UarUn, B., Brett, Grove, and (juain, a condition to exercise their wills one 

JJ., on a crown case reserved, in way or &.a other, and 1 think that the 

which the defendant was charged with acts done by the prisoner amounted to 

an indecent assault upon two boys, of an assault." R. v. Lock, 37 Law T. 

eight years old. " The boys were not Rep. 661; 13 Cox C. C. 244. Infra, 
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CHAP. VI.] CONSENT OF INJOIIED PARTY. [§ 149. 

necessary to relieve the patient from great danger, the fact that 
the patient is incapable of giving assent will juetify proceeding 
with the operation witkoat assent.' 

§ 147. As will hereafter be more fully seen * there is no reason 
why B party who negligently puts himself in the way -^j^^^ * 
of danger should not be obliged to bear the consequences tor? nagii- 
of his negligence, subject to the same qualifications as B* ■ d^ 
are applied in civil suits for dam^e produced by negU- *°°'' 
gence.^ Of course his negligence, in exposing himself to danger, 
will be no defence to an indictment against persons who reck- 
lessly injure hioi when in that condition.* And the person 
charged with contributory negligenee must be one capable of 
being a juridical cause." 

§ 148. There may be a constructive estoppel of a prosecution 
of forgery by proof of laches on tbe prosecutor's part in ^^^ 
permitting the defendant to sign for him his name ; ' pro«cD- 
and so in larceny, by proof that tbe prosecutor intrusted iii«y bTi 
tbe property stolen to the bailee.^ 

§ 149. A trap laid by which the defendant, previously intend- 
ing the offence, is tempted to proceed with it in such a a tnp lud 
way as to lead to exposure, ia ordinarily no defence.^ cdiot i> out 
If, however, the prosecutor, in setting the trap, waive ^^^"^ 

5366. The report in Law Rep. 2 C. • R. tr. Forbes, 7 C. & P. 284; R. 

C. £. IS, is more brief, and closec e. ParUli, S C. & P. 94; B. t>. Betird, 

U follom : " And thoDgh there waa 8 C. & P. 143. 

BabmiwioDoa thepartof thechildrea, ' R. p. Wilkinson, B. & R. C. C. 

I do not thiak there was an; consent; 470. 

for they were so wholly ignorant of • As to ottering counterfeit money, 
the nature of the act done as to be in- see R. r. Holdcn, B. & R. 164; 2 
capable of exercising their wills one Taunt 384; infra, § 707. As to open- 
way or the other." See R. v. Bennett, ing door by servant in order to entrap 
4 F. & F. IIOS; R. v. Case, 4 Cox a burglar, see infra, §g 766, 770. As 
C. C. 220; 1 Den. C. C. 680. Infra, to putting marlted money in the way 
§ 577. of a servant suspected of stealing, and 
' Steph. Dig. C. L. art. 206. then fixing the stealing on him by 
' Infra,Sg 162-3, 703. identifying the marked money in his 

• See infra, § 163. possession, see infra, §§ 917, 1039, 

• See Whart.onNeg.55 835<(Mj.; 1189; and see generally R. o. Ady, 7 
E. o. Kew, 12 Cox C. C. 365. C. it P. 140 ; Thompson v. State, 18 

' Whart 00 Meg. ^ 302 tt leq. ; R. Ind. 386 ; State v. Covington, 2 BaUey 
V. Kew, 12 Cox C. C. 366, Infra, 55 (8- C.), 669 ; infra, § 1190. 
1S9, 1188. 
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bia legal righte, the prosecution falls.^ Thus if he Burreodered 
absolutely his property in the goods which were taken from 
him, he cannot maintain larceny^ or embezzlement;' if he left 
his hoase-door open, he cannot miuntain bui^lary;* if he im- 
plicitly permitted the defendant to write his name, he cannot 
maintain foi^ery ; if he consented to be robbed in order to pros* 
ecute the robber, he cannot maintain robbery ; ' but if on the 
other hand he simply left marked property in such a position 
that if stolen it could be identified;' or if, while keeping Mb 
door fastened, be put out the lights, and collected a party of 
armed friends to seize the expected burglar ; or if be sent a de- 
tective, under diaguise of an accomplice, to obtain counterfeit 
money from the counterfeiter ; here the existence of these traps 
forma no defence. 

It is also to be noticed that in cases in which, as in rape and 
larceny, the act, to be indictable, must be against the proa- 
ecntor's will, when the prosecutor, by such inveigling, comentt 
to the act, these particular forms of prosecutions cannot be 
mwntained.^ But when the offence is against the pubhe, and 
is independent of the question of the prosecutor's consent, aa in 
riot, treason, and nuisance, then although the inveigler may 

' Arehbold'* Grim. Pr. & Ev. S64; procured, being led there by one of 

R. e. £^ngton, 2 Bob. & P. 608; the conspirators, robbed him, and 

State p. CoviDgtoD, 2 Bailey {S, C), they were afterward proiecuted and 

CCS { Dodge V. Brittain, Meigs (Tenn.), GonTict»d, but the conspiracy being 

84; Alexander v. State, 12 Tex. 540. afterward detected, the conspirators 

See a Cb. C. L. 920. Infra, §S 231 were Indicted as accessaries before the 

tftq. fftct to the roblMiy, and, the facta 

"The offender may be as morally being found by a special verdict, the 

guilty as if the owner bad not con- case was argued before all the judges, 

sented, but a necessary ingredient of who held that the taking of Salmon's 

.legal guilt is wanting. This is shown money was not a larceny, being done 

by Rex v. McDaniel, Foster, 121; S. not only with his consent, but by his 

C, 2 East's P.O. fiee, whore 'Salmon, proenremenl.' " Dillon, J., U. S. ». 

McDaniel, and others conspired to Whittjer, 18 Alb. L. J. 110. 

procnre two persons, ignorant of the * Infra, gj 914-17. 

design, to rob Salmon on the highway, * Infra, § 91 7. 

in order that they might obtun the * Infra, § T70. 

reward at that.time pv«u for prosecnt- * R. v. Fuller, R. & R. 408. Infra, 

ing offenders for highway robbery. § 856. 

Salmon, accordingly, went to a par- * Infra, § 917. 

ticular place fixed upon, with some ' Infra, g§5S6, 770, 914-17. 
money, and the. two men who were 
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CHAP. VI.] INVETGLEHKNT. [§ 150. 

make himself criminally responsible (in felonies as accessary be- 
fore the fact, in misdemeanors as principal), yet this does not 
relieTc the person inveigled from penal responsibility. Hence, 
in revenue prosecutions, and in prosecutions for other pablic mis- 
conduct, it is no defence that the defendant, having previously 
contemplated a violation of law, is led to the particular wrong 
by a decoy.i 

§ 150. Consent obt^ned by fraad, as a general rule, is to be 
treated as a nullity.' Thus, consent to a sexual offence, 
if frandulently obtained, does not bar a prosecution for obtained 
such offence ; ' nor does consent to entering a house, if toro* no 
fraudulently obtained, bar a prosecution for burglary.* 
And consent obtained from a drunken man does not bar a pros- 
ecution for kidnapping.^ Consent obtained by coercion is also 
no defence.* 

' "Where persona are suspected of caseswheresaclicoDTictionsliaTebeen 

being engaged in the Tiolation of ciim- suataiDed. U. S. v- Foye, 1 Cnrtii C. 

iaal laws, or of iDiendiDg to commit C. 364; TJ. S.t>.CottlDc;bam,2Blatchf. 

u ofieDce, it is allowable to resort to 470 ; Regina v. Raibbone, 2 Moody's 

detectire measures to procure eTidence C. C. 310; S. C, Carr. & Marah. 

of tuchfactoriDtentbD. Manyfrands S20; Regina b. Gardner, 1 Carr. & 

upon the postal, revenue, and other Eirwan, 638; Regina n. Williams, Ibid, 

laws are of such a secret nature that 195; Reginac. Mence, Carr.fiiMarsh. 

thej can be effectually dlacoTered in 234." Dillon, J., U. 8. v. Wfaittier, 

no other way. Accordingly, there 18 Alb. L. J. 110. Compare O'Brien 

have been numerous convictiona upon v. Stale, 6 Tex. Ap. 666. 

evidence procured by means of what * In&a, §§ OCT, gfiS. See 2 East 

are called decoy letters,— that is, let- P. C. 486; R. e. Williams, 8 C. & P. 

ters prepared and mailed on pnrpose 286; R v. Hopkins, C. k M. 154; 

to detect the offender; and it is no R. u. WoodUouse, 12 Cok C. C. 448; 

objection to the conviction, when the Huber v. State, ST 111. 341. 

prahibited act haa been done, that it * See infra, $ fififl. 

was discovered by means of lett«TS * Infra, § 766. 

specially prepared and mailed by the * Hadden v. People, 29 N. Y. 373. 

officers of Uie government, and ad- * See infra, $§ 657, 773; Lewla tr. 

dreaaed to a person who had no actual State, 19 Eaos. S60. 
existence. The booki contain man^ 
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CHAPTER VII. 
CAUSAL COIJNECTION BETWEEN OFFENDEE AND OFFENCE. 



The vill ciases wbaUTat effect it coiipentes 

in producing, § 1(13. 
A cxoBe la tliat irlilcb tnmg the halaace, 

S1B8. 
Othei coBdJtion* coQpemtiiig do not atFect 

the reiponeilntitj of one irho opentei with 

these conditlODS, S 16i. 
Olhenriie vhen sabtequent conditiODS occnr 

to vuy itaBit, i lib. 
A piTtjeipoiiag helpleaa peraoni it li&ble 

for connqaenceB, j IfiS. 
When death ii negligently Indoced by ■ 

phjsician'i miacondnci, awailuit ia not 

lesponsihle, { 16T. 
Medical mao ma; be in inch cases raaponsi- 

ble, S IBS- 
So defence (hot death was cauiied by dleeaae 

induced by wonnd, { 169. 
IntarposiCion of responsible will breaks cauaal 

connection, } ISO. 



broken by irreaponaible inter- 
mediate agent, } 161. 

Concnrrent negligence of another no de- 
fence, { lea. 

Injured party'a contributory negligence may 
break cauaal connection, § IflS. 

ContribntoT7 negligence no defence when 

" suit of fright cauaed by defendant's 

misconduct, { lU. 

Prior negligence ot party injured no defence 
if defendant by proper caution could have 
avoided injoiy, { 166. 

Persons leaving dangerous agencies vhers 
they are likely to be unconsciously med- 
dled with reapoosible for the cunse- 
quencea, i 166. 

CaueatloD not neceeaarily physical, j 16T. 

To negligent cansation not necessary that 
damage should hare been foreseen, { 1S8. 

KeaponaibiliCy ceaaeawhw a '-* 

iVt9- 



§ 152. The consequenceB of an act of the will can never be 
TbewiU absolutely predicted. A thousand contingencies may 
2^ intervene to defeat the moat resolute purpose. Respon- 
effect it sibility, therefore, at least for attempting a wrong, is 
in prodno- not diverted because this wrong was arrested before 
"*" consummation. Nor, as we have seen, is it necessary, 

to establish causation, that the effect should correspond with the 
conception. No purpose was ever completed as it was designed, 
and even should we suppose such a case, innumerable other 
agencies are concerned in the nndertaking. It is not necessary, 
therefore, in order to establish a causal relation between the 
will and the effect, that the effect should be precisely what the 
party willed. Nor is it necessary that it should have been the 
primary object the offender had in view, as it is sufficient if the 
object in view was one wluch could not be obtained without 
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CHAP. VII.] CAUSAL CONNECTION. [§ 158. 

law-breaking.' Nor need sucli act of law-breaking be necea- 
sary to the execution of the purpose. It may be only incidentally 
involved in Buch purpose, yet if the will be to effect the purpose, 
lawfully or unlawfully, the will is to be regarded as causing the 
illegal act.^ Thus, a party selling liquor recklessly to a crowd 
has been held responsible for their disorderly condnct ; * a per- 
son wilfully firing hia own house is indictable for the wilful firing 
of any adjacent houses which become involved in the conflagra- 
tion ; * a person contributing to a noieance, for the incidents of 
the nuisance.* 

§ 153. Assuming a cause to be that impulse which turns the 
balance between forces previously in equilibrium, many ij^j^^ 
of the speculations of the old jurists in this relation be- ''v!*^ 
come obsolete. Thus it used to be said that absolute tnrmthe 
lethality (absolnter letalitat) existed when a wound, 
apart from all other conditions, produced death ; and abstract 
lethality existed when a wound would be fatal with persons of 
all kinds ; and many refined distinctions were taken in cases 
where if superior skill had been applied, the wound might not 
have been fatal, or where the death was attributable eminently 
to some idiosyncrasies of the deceased. Of course, when after a 
wound a new and independent causation intervenes, producing 
death, this relieves parties to whom such new causation is not 
imputable. But the cooperation of other contemporaneous or 
prior conditions does not relieve the party charged. He who 
turns the scale is chai^eable with the result. In other words, 
a cause is, in this sense, that condition which determines the 
final result. It is the preponderating (iiberwiegende) condi- 
tion." 
> Supra, § 119. The caoM of a cluuige, ea epeaka 

■ See R. c. Wliithome, 3 C. & P. another high German authority, is 
S94; B. D. Howell, 9 C. & P. 437; R. identical with a change oC tlie eqnili- 
K. Hainei, 2 C. fie E. 363; V- S.v. btinm between forces producing and 
Jones, S Wash. C. C. 209 ; and see force* resisting the change. These 
supra, 5 119. forces may be balanced. The im- 

* Statei>.BurchiDaI,4Barriiig.67S. petns, howerer slight, that disturbs 

* Sapra, § 120; infira, § 830. the balance, is the causa of the 

* Infia, I U30. movement. Binding, Normen (1872), 

* Trendelenbui^, Logiscbe Unter- p. 4S. 
mchoogen, 3d ed. p. ISt; Meyer, 

S84. 
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§ 154.*] CBIUES. [BOOK L 

§ 154. A free moral agent (and none other can be a cause in 

OUmcDD- the eye of jurisprudence) does not cease to he respou- 

™^'iSt^ aible for an alteration effected by him in the ordinary 

donot course of events, because there were other conditions 

■fleet th* . , , . 

reapoDu- which were, in addition to his action, co-antecedents 

ona irho * of the same result. Thus, in a case where the death 
inth'thoM '^^ ^ child proceeded from suffocation, caused by the 
condiiiona. defendant, it was held, that when the primary cause 
of the suffocation was forcing moss into the throat of the child, 
the defendant's liability was not relieved by the existence of an 
intermediate process, namely, the swelliog up of the passage of 
the throat, which occasioned the stiSocatioa, such swelling hav- 
ing arisen by forcing the moss into the throat.^ In this case, 
while the swelling of the throat was a condition of the death, 
the cauM was the forcing the moss into the throat. The suscep- 
tibility of the human body to poison, to take another illustration, 
is a condition of poisoning ; the administering of the poison is 
the caute,^ 

Again : Iron is dug from a mine ; is melted in a furnace ; is 
shaped in a factory ; is sold, as a weapon, by a tradesman ; is 
nsed to inflict a fatal blow by an assassin. Now the mining, the 
melting, the shaping, the selling, are all conditions of the mur- 
der, without which it could not, in the line in which it was ef- 
fected, have taken place ; but none of these acts is a cause of 
the murder, unless the particular act was done in concert with 
the murderer, to aid him in effecting his purpose. So a work- 
man places on the roof of a house a tile which a stranger malic- 
iously tears up and throws into a crowded street, killing a passer- 
by. Now the workman is a condition of the killing, but not 
its juridical cause, unless the tile was placed so n^ligently on 
the roof as to make its dislodgement a result of natural laws, or 
the stranger who threw it down acted in concert with the work- 



> R.tp. Tye,R.&R.M5. Seelnfr^ Cr. Law, article 319, nji: » Dr 

S 6S&. 'W)uu1on*» work on Homicide oon- 

* R.(f. Webb, 8 Lew. C. C. 196; 1 talus aa interetting and elaborate 
H. & Bob. 406. See alio Com. ti. chapter (cbap. xu. §{ 398-489), rati- 
Coetley, lie Mom. 1; Tabler ir. StMe, tied ' CaUMl Coonectioo,' into whicli 
H Oh. St. 127. KHue diuvnlon ia introdnced od the 

* Sir J. Stephen, in bis Ingest of distinctioii between cansea and coodi- 
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CHAP. Vn.] CAUSAL CONNECTION. [§ 155. 

§ 155. Suppose that A. malicioualj aima a blow at B., vbich 
BtunB B., and A., thinking B. to be dead, buries B., Q,|,,nriM 
and B. dies from beins; buried alive. Several cases oi *^ ■ . 
this kind (e. ff. one of infanticide) have arisen in Ger- coudiiioD 

tione, — a distiDction of which Dr. "(^O A. gives a poitoned apple to 

WhaiioD maintaint, and of which Mr. bis wife, B., iDtending to poison her. 

Hill (see his Logic, toL i. p. 398, Ice.) B., in A.'b presence, aod witli his 

denies, the solidity. For practical pur- knowledge, gives the apple to C, their 

poses, I think the article in the text is child, whom A. did not intend to poi- 

sufficient And if this were the proper bod. A. not interfering, C. eats the 

place, I shoold be disposed to discuss apple and dies. A. has killed C. 

aome of Dr. Wharton's positions." launders' case, 1 Hale P. C. 436. 

Id the text of the present work, I " (3.) A., an iron-founder, ordered 

have somewhat modified the positions to melt down a saluting cannon which 

to which Sir J. Siepben refers; and bad burst, repairs it with lead, In a 

the conclusion is substantially the dangerous manner. Being fired with 

same aa that reached by himielf In an ordinary charge. It bursts and kills 

the following paragraph:— B. A. has killed B. R. v. Carr, 8 C. 

" Killing is cauBing the death of a & P. 168. 
person by an act or omission but for " (4.) A., B., and C, road trustees 
which the person killed would not ander an act of parliament, and as 
have died when he did, and which is snch underan obligation to make con- 
directly and immediately connected tracts for the repairs of the road, 
with his death. The question whether neglect to make any such contract, 
a given act or omission is directly and whereby the road gets out of repair, 
immediately connected with the death and D. passing along It is killed. A., 
of any person b a queslion of degree, B., uid C. have not killed D. R. v. 
dependent upon the circnmstances of Focock, 17 Q. B. (N. S.) 34. 
each parUcular case. " (6.) A., by his servants, makes 

"(Submitted.) But the conduct of fire-works in a house in London con- 
one person is not deemed, for the par- trary to the provisions of an act of 
poses of this article, to be the cause parUsment (9 h 10 Wm. 3, c. 77). 
of the conduct of another, if It affects Through the negligence of bis ser- 
such conduct only by way of supply- vants, and without any act of his, a 
ing a motive for it, and not so as to rocket explodes aDd sets fire to an- 
make the first person an accessary be- other house, whereby B. Is killed. A. 
fore ibe fact to the act of the other. has not killed fi. R. n. Bennett, Bell 

■' This arUcle is subject to the pro. C. C. 1. 

visioDS contained in the next two ar- " (6.) A. tells 6. facts about C. in 

tides. the hope that the knowledge of those 

lUiatraHoiu. facts will Induce B. to murder C, and 

"(1.) A.sabstltatespoisonformed- in order that C. may be murdered; 

icine which is to be administered to but A. does not advise B. to murder 

C. fay B. B. Innocently administers C. B. murders C. accordingly. A. 

the poison to C, who dies of It. A. has not caused C.'s death within the 

has killed C. Donellan's case. See meaning of this article." 
my Gen. View, Cr. L. B3S. 
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§ 155.] CHIMES. [book I. 

ocean to many, and have been the subject of mucb learned dia* 
result. cnsaioii, and the better opinion, aa is argued by Bar in 
his autfaoritatiTe work on Causal Connection, is that A. is guilty, 
so far as concerns the first blow, not of murder, but of an at- 
tempt to murder. Such, undoubtedly, would be the result in 
our own law, should the case come up on an indictment charging 
murder by the first blow, for as the evidence would not susttun 
the allegation that the blow killed the deceased, the indictment 
would fall, and the only way would be to prosecute the defend- 
ant for attempt to kill. But how would it be with the death 
by the burying ? Supposing this was the cause of the death, 
then the defendant is chai^eable with manslaughter in killing the 
deceased, but would not be cfaai^eable with murder, as there was 
no malice. Hence the defendant, in such a case, is chai^eable, 
first with attempt to murder, and then with manslaughter. In 
a late English case, where this question is approached, the eri- 
dence left it doubtful whether the death was caused by beating 
or by subsequent exposure. In either case the result, owing to 
want of malice, would have been only manslaughter ; and as the 
indictment contained counts fitted to either alternative, the court 
told the jury that if the death was caused either by the blows or 
the exposure, they were to convict of manslaughter.' 

In a case of earlier date, the indictment charged the death of 
a child to have been occasioned by exposure to cold. The evi- 
dence was that the child was found in a field, alive, with a con- 
tusion on the head, and that it died a few hours afterwards. The 
medical witnesses stated that the contusion was in itself suffi- 
cient to occasion death, and that the exposure might have ac- 
celerated it. It was submitted on behalf of the prisoner, that 
supposing the death to have been only accelerated by the ex- 
posure, the count which charged it as the cause could not be sup- 
ported, and of this opinion was the judge who tried the case.' 

But this cannot be sustained. Supposing that the exposure 
accelerated the death, it " caused " the death. The contusion 
did not kill. The fact that it might have killed had the de- 
ceased lived long enough, could not support an indictment for 
killing : 1. Because the averment of death from the wound could 
not be sustained ; 2. Because to allow a conviction for an act 

1 B. t>. MarUn, 11 Cox C. C. 136. * R. c Stockdftle, 2 Lew. 220. 
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CHAP. VII.] CAUSAL COHNECTION. [§ 156. 

that waa not conamitted, simply becanse it might have been com- 
mitted, vould allow convicUons for the murder of men still alive. 
Hence, to accelerate the death of a person already mortally 
wounded is homicide.^ 

§ 156. It is clear that to put a helpless person in a position of 
which hurt is a natural consequence, makes the party 
offending responsible for the hnrt. This principle has exposing 
been applied to cases where a boy, having been beaten pei^^Dj is 
by the defendant, was left by him in a country lane the mdm- 
during a frosty night in January ; ' where a lame per- l"'"'**- 
son, incapable of moving, and without voice to cry for help, was 
forced out of a wagon, in a place where he froze to death ; " 
where a person carried his sick father against his will, in a severe 
season, from one town to another, by reason whereof he died ; * 
where a woman being delivered of a child left it in an orchard 
covered only with leaves, in which condition it was killed by a 
kite ; ' where a child was placed in a hogsty, where it was de- 
voured,* and where an infant child was shifted by parish officers 
from parish to parish till it died for want of care and euste- 
nance.^ And such was held to be the law where a master, 
knowing a seaman's debility and incapacity to hold on, forced 
him to go aloft, whereupon the seaman fell to the deck, and was 
killed ;^ and where the captain of a vessel omitted to lower a 
life boat so as to save a seaman.^ 

> People II. Ah Fat, iB Cal. 61. When the prisoner dropped her 

Sapra, g 193. child, bom aliTe, oq the tide of the 

^ R. 11. MbtUd, 11 Cox C. C. 136; nwd without any clothing or covering 

if the expoBure had been malicious, to protect it from the inclemeoc]' of 

the oSence would have beea murder, the weather, where it died from the 

B. V. Donavan, 4 Cox C. C. S99. See cold, she having wholl/ concealed the 

infra, § SG8. birth of the child till she was appre- 

* Nixon V. People, 2 Scammon, bended, Coltman, J., in summiag up, 
367. Infra, § 358. asid : ■' If a party so conduct bimaelf 

* 1 Hawk. F. C. c. 31, s. 4; 1 Hale, with regard to a human being, which 
431, 432. ia helpless and unable to provide for 

* 1 Hale, 431; 1 Hawk. P. C. c. 31, itself, aa must necessarily lead to its 
s- 6. death, the crime amounts to murder. 

* 1 East P. C. 0. 5, B. 13, p. 226. But if the circumstances are not such 
^ Palm. S45. that he roust have been aware that 
■ U. S. e. Freeman, 4 Mason, S05. the result would be death, the crime 

Infra, §§ 164, 337. would be manslaughter, provided the 

* D. S. If. Eoowlee, 4 Sawyer, SIT, death were caused by an unlawful act, 
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§ 157.] ORIHES. [book I. 

§ 167. We have next to consider cases of homicide in which, 
Whm after the deceased receives the wound, he is placed un- 
ne^ireDb- ^^^ ^^^ charge of a medical man, who, in probing the 
iw's DhY^ wound or otherwise operaUng on the patient, immedt- 
idciufOT ately causes his death. If the medical man acts negli- 
miKonduct gently or maliciously, and so introduces a new responsi* 
^jXI^pod"- ^1q cause between the wound and the death, this, on 
"**'*■ the principle just stated, breaks the causal connection 

between the wound and the death. The medical man in such 
case is indictable for the homicide ; the original assailant only 
for an attempL But if the medical man, following the usual 
course of practice which good practitioners under the circum- 
stances are accustomed to adopt, occasions death when endeavor- 
ing to heal the wound, then the person inflicting the wound is 
chargeable with the death. For he who does an unlawful act is 
responsible, as we have just seen, for all the consequences that 
in the ordinary course of events proceed from the unlawful act. 
Now it is one of the ordinary consequences of a wound that a 
medical man should he called in to treat it ; and it is one of the 
probable incidents of medical practice that the patient should die 
under treatment. And the person inflicting the wound is respon- 
sible for this, as one of the consequences which, in the natural 
course of events, result from his unlawful act^ It is no defence, 

but not Bucb as to imply a malicious would be so great thu, it would be 
mind. There hnve been cases where found, that it would be too much to 
it baa been held that persons leaving say that it was murder if it died; if, 
a child espoted, and without any as- on the other hand, a child were left 
sistaoce, and under circumstances In an unfrequented place, what infer- 
where DO assistance was likely to be euce could be drann but that the 
rendered, were guilty of murder. It party left it there in order that it 
will be for you to consider whether might die? This is a sort of inter- 
the prisoner left the child in such a ut- mediate case, and therefore it is for 
uaUon tliatin all reasonable apprehen- you to say whether the prisoner had 
slon she must have been aware that reasonable ground for believing that 
the child must die, or whether there the child would be found and pre- 
were circumstance* that would raise a served." K v. Walters, C. & Man. 
reasonable expectation that the child 1S4. See Stockdale's case, ! Lewin, 
would be found by some one else, and 220. And see infra, g§ 335-36, 159. 
preserved, because then it would only ' Infra, g 1G3; Com. v. MTike, 3 
be the crime of manslaughter. If a Cush. 181; Com. o. Green, 1 Ash- 
person were to leave a child at the mead, 2S9; McAllisterc. State,lT Ala. 
door of a gentleman, the probability 434; Parsons v. State, 21 Ala. 800; 
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CHAP. VIL] CAD8AL COHHBCTION. [§ 158. 

in cnaes in which the deceased's death is not shown to have been 
produaed by bia own negligence or that of his medical attendant, 
tbat he might have recovered had a higher degree of professional 
skill been employed. The law does not exact from physicians 
the highest degree of professional skill/ but only such skill as 
men of their profession are, under the circumstances, accustomed 
to apply i and if we should convict only in cases where it is pos- 
sible to conceive of recovery under another mode of treatment, 
we would convict in few cases in which death did not immedi- 
ately follow the wound. The true test is, whether the deceased's 
death followed as an ordinary and natural result from the mis- 
conduct of the defendant. If so, it is no defence that the de- 
ceased, under another form of treatment, might have recovered.* 
§ 158. But the physidan, not the assailant, is responsible 
where the defendant inflicted on the deceased a slight 
wound, in itself not dangerous, which wound, by the mu mtj 
maltreatment of the physician, became mortal.* If, in cuc>r»- 
consequence of some physical idiosyncrasies of the de- ■P°""'''- 
ceased, the wound, which in ordinary cases would not be fatal, 
produces death, then the defendant k chargeable with the homi- 
cide, for the result flowed from the defendant through the agency 
of natural laws. But if the result is caused by the malpractice 
of the physician, the wound not being in itself mortal, and the 

firowD V. Sute, 88 Tex. 482. Sm to phj'siuiaDi' lUbiltCj, lee infra, § 

infra, g§ 362 «( leq. 862; and aee ParioiiB v. State, 21 AU. 

» WLart. Neg. § 735; supra, § 153 ; 300. 
iliittt, §g 962 tl leq. " If one porwn iofiicta upon another 

' Infra, § 163; 1 Hala F. C. 428; a dangerous vound, one tbat ie calcn- 

B. V. Uollaod, 2M. & Rob. 391; R. v. lated to endanger and dettroy life, and 

Johnson, 1 Lew. C. C. 164; R-n.Lee, death ensues therefrom witbin a year 

4 F. & F. 63; R. v. Minnock, 1 Cr. & and a day, it is sufficieat proof of the 

Dix It. C. R. 4S; Com. c. M'Pike, 8 oSence either of manalanghter or mur- 

Cusb. ISl ; Com. k. Hackett, 2 Allen, der, as the case may be, and he is none 

136; State v. Bantley, 44 Conn. C37; the less responsible for the result, al- 

Com. V. Green, 1 Ashmoad, 2S9 ; U. though it nay appear that the de- 

8. D. Warner, 4 McLean, 463; Coff- ceased might have recovered if be had 

man v. Com, 10 Bush, 49S; State e. taken proper cara of himself, or that 

Baker, 1 Jones N. C. 26T;McAllister unskilful or improper treatment aggra- 

■>. State, 17 Ala. 484 ; Bowles v. State, vated the wound and contributed to 

6S AU. 335; State v. Scott, 12 La. hisdeatb." Pardee, J., Statec. Bant- 

An. 374; Brown v. State, 88 Tex. ley, 44 Conn. 537. 
482; Ke« r. State, 28 Ark. 156. Aa * Harvey p. State, 40 Ind. 516. 
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§ 159.] ORIUBS. [BOOK I. 

phyeiciaD not acting in concert with the defendant, then the de- 
fendant is not responsible, for the wound, though a condition of 
the kilUng, is not its juridical cause.' And where death of the 
deceased was accelerated by the want of the due skill and com- 
petency of hb physician, then the latter cannot defend himself 
OQ the ground that the deceased was at the time laboring under 
a mortal disease.^ 

§ 159. Where a wound, in its r^ular course, induces a fever 
which leads to death, the party inflicting the wound is 
thntdeatb responsible for the consequences. Even if a man is 
b"^mt laboring under a mortal disease, those who hasten his 
^^^ ^' death are responsible for the homicide. Nor is it any 
defence that the constitution, age, or habits of the de- 
ceased made him peculiarly susceptible to such disease as the 
wound inflicted would probably engender.^ But it is easy to 
im^ne a case in which a slight scratch, by producing local in- 
flammation, might terminate in death ; in such case it would 
seem hard, at the first view, to charge the defendant with a re- 
sult which would not under ordinary circumstances follow from 
such a wound. Yet if the defendant intended to take life, and 
in shooting, for instance, inflicted a wound which, though not 
ordinarily dangerous, in the particular case produced look-jaw, 
we cannot say that the deceased's death did not ensue in the 
ordinary course of events from the shooting. The difEculty arises 
where a scratch is negligently given by a non-lethal instrument. 
Here we can truly aay that as the death was not an ordinary 
consequence of the negligence, there is no imputability of guilt. 
Supposing, however, a person negligently uses a dangerous instru- 
ment, tben we must hold he is liable for the consequences, pe- 
culiar as they may be, which wounds from this instrument pfo- 
duoe. For it is in accordance with the ordinary course of events 

1 R. V. Cheverton, 2 F. & F. S33. S8S; Com. t>. Hackett, 2 Allen, 136; 

» Supra, § 153 ; inrra, § 362; R. v. State v. Bantlej, 44 Conn. G3T; Com. 
Webb, 1 M. & R. 406 ; People v. Ah tr. Green, 1 Asbm. 289 ; Com. e. War- 
Fat, 48 Cal. 61. ner, 4 McLean, 463 ; Kullej e. State, 

■ 1 Hale P. C. 428; R. v. Martin, S3 Ind. 311 ; State o. Morea, 2 Ala. 

& C. & P. 12S; R. V.Webb, 1 M. & 27S ; McAllister ir. State, IT Ala. 4S4. 

R40S; K. t> . Murton, 3 F.&F.492; And see Harvey v. State, 40 Ind. 516; 

B. V. Martin, 11 Cox C. C. 136; Beir's Brown v. State, 38 Tex. 482; People 

case, KeL 261; Com. v. Fox, T Gray, t>. Ab Fat, 48 CaL 61. Infra, S >*0. 
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that a dangeroaa instrument if negligently osed should produce 
dangerous results.^ 

§ 160. The interposition of concnrrent vills, in pursuance of a 
common plan, makes each confederate liable for the ac- interposi- 
tion of his associates. It is otherwise, however, when ind°p«n- 
responsibility is based, not on intentional, but on negli* ^mnafua 
gent injuries. As to these the rule is that causal con- "'[J^i*'^ 
nection between negligence and damage is broken by amnectian. 
the interposition of independent responsible human action. I 
am n^ligent In a particular subject matter. Another person 
moving independently comes in, and either negligently or ma- 
liciously so acts as to make my negligence injurious to a third 
person. If so, the person so intervening acts as a non-conductor, 
and insulates my negligence, so that I cannot be sued for the 
mischief which the person so intervening directly produces. He 
is the one who is liable to the person injured. I may be liable 
to the party whom my negligence leads into difficulty, but I am 
not liable to others for the n^ligence which he alone was the 

' Wlien it appeared that (he death caused that person to die sooner thao 

wu caused by a blow on the back of he otherwise would have done, he was 

the Deck, and that the deceased wai liable to be found guilty of man- 

not at the time io a good state of Blaughl«r, there being do intent to kill; 

health, and that she was desired to and the question for them was, whether 

remain in a hospital where ahe could the death of the wife was caused by 

best be attended to, but would not, the disease under which she was labor- 

Parke, B.,said; "It is said that the ing, or whether it was hastened by tlie 

deceased was in a bad state of health, ill-usage of the prisoner. R. n. Fletch- 

bnt this is perfectly immaterial ; as er, 1 Rum. on Cr. BOT. 

if the prisoner was so unfortunate lu R. v. Johnson, 1 Lewln C. C. 

as to accelerate her death, he must 161, the deceased died from a blow 

answer for it" R. v. Uartin, 5 C- & received in a fight with the prisoner; 

P. 12S. a surgeon expressed an opinion that a 

Where a hasbaod was indicted for blow on the stomach, la the state in 

the maoslaughter of his wife by accel- which the deceased wai, arising from 

erating her death by blows, malice not passion and intoxication, was calcu- 

being pretended ; and it appeared that lated to occasion death, but not so if 

she was at the dme in so bad a stat6 the party had been sober at the time. 

of health that she could not possibly An acquittal was ordered by Hallock, 

have lived more than a month or eix B., on the ground that the court could 

weeks nnder any circum stances; Cole- not apportion the causes, or determine 

ridge, J., told UiB jury that if a per- which of them was operated. Hiis, 

son inflicted an injury npon a person however, cannot be sustained. Ros- 

laboring under a mortal disease, which coe's Cr. Ev. 7th ed. 718. 
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canae of making operative. We may expand thia rule still far- 
ther, and bold that a defendant, no matter how wrongful may 
have been hia conduct, is not reepooBible for the acta of inde- 
pendent parties performed on the objects of the crime withoot 
hia concert.^ Thua, as we hare just seen, ia it with regard to 
a death produced by a physician attending a wound not in itself 
dangerous. So is it also when the wounded person indulges in 
excesses which destroy hia life, or when he refuaes to call in a 
physician, or to submit to any dreaaing of the wound.' Or, in a 
case of greater complication, the defendant wounds another so 
desperately that the latter can only live a few hours, when a 
third party comea in and kills the wounded man by a blow that 
acts instantaneously. Who ia the cause of the death ? Certainly 
the last assailant ; for the particular death which occurred was 
produced, not by the defendant, or within the range of hia ac- 
tion, but by the interposition of a foreign independent will.* 
And so a rioter cannot be held responsible for a homicide by 
persons engaged in suppressing a riot.* 

The following case is reported by Bar, in the able treatise on 
causal connection already referred to. The defendant left a 
loaded gun in a place where, it was assumed, damt^e would en- 
sue from its negligent or ignorant use. A atrauger, playing with 
the gun, killed inadvertently, and by misadventure, the deceased. 
By the Supreme Court (Obertribunal) of Prussia, it was held 
that the defendant's negligence made him criminally responsible 
for t^e death of the deceased ; and the reason given was that 
a peraon dealing negligently with dangeroua mechanical agencies 
ia responsible for all the couaequences which might be reason- 
ably contemplated aa the result of such negligence. Now if this 
is limited to merely mechanical or natural results, the statement 
ia true. If a loaded gun ia placed in a position where on a 
mere touch it will be likely to explode, then the party so plac- 
ing it is liable for the conaequencea. But when the gun is loaded 
in the usual way, and the casualty occurs through the indepeo- 
dent voluntary action of a atranger taking the gun from its rest- 

> R.V. Hilton, S Lew, C. C. 214; * State v. ScAt«s,S Jones N. €.430. 
R. tr. Ledger, 2 F. & F. 807. See * Com. v. Campbell, T Men, Ml. 
Wbart. on Neg. g 1S4. Infra, S 166. 

* See Harvey v. State, 40 Ind. SIS. 
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ing place and n^ligently playing with it in a different position 
and airaed in a new direction, then the caoeal connection is 
broken by this interposition of an independent, aelf-determining 
will. If the decision above ^ven be correct, then there would 
he no limit to the responsibility which a single act of negligence 
would bring. A man, for instance, who owns a vicioas horse, 
will be responsible if he does not exclude the possibility of tres- 
passers mounting the horse and having thereby their necks 
broken. A host who places on his table rich but indigestible 
delicacies, would be responsible for an apoplexy caused by one 
of his guests overeating such delicacies. The manufacturer of 
such delicacies would he responsible for the improvident action 
of the host. No adventnrous enterprise, no matter how bene- 
ficial to society ; no powerful mechanical agent, conid be put 
in motion without attaching to its originators all the calami- 
ties which the mh advance of such enterprise, or the imprudent 
use of such power, might generate. Another objection to this 
extension of such responsibilities is, that it would be in the 
power of any subsequent intruder to throw hack criminal respon- 
sibility on the original projector or organizer, by simply care- 
lessly meddling with his machinery. Thus, for instance, a mis- 
chief-maker by taking up and recklessly using a loaded gun 
could bring down a criminal prosecution on him who left tbe 
gnn exposed ; and so a trespasser, malioioasly tampering with 
machinery, could designedly make the mill-owner responsible if 
it he shown that the machinery itself was not so constructed as 
to bar all such casualties. One man's malice or mischief would 
thos create another man's guilt.' 

§ 161. It is otherwise, however, when the a^nt so interposing 
is irresponsible. An explosive compound, for instance, CiD»aoa 
n^ligently packed, is put into the hands of a carrier Sy'im^*" 
to deliver, the carrier being ignorant of its contents, '^^^j. 
Who, in case of the package being left at the place of ■>* *8«[>t- 
dehvery, and there exploding, is liable for the injury produced 
by the explosion 7 Had the carrier known, or had he been in a 
poedtion in which it was hia duty to know, that the package was 

* On this point compare obserTS- and see Snow p. R. R. 8 Allen, 
Oona in Wb. on Nag. §§ 804-866 ; m. 
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in this dangerona condition, then be would become liable, on the 
principle that be who n^ligeutl; meddles with a dangerous 
agency ia liable for the damage. But if be was non-negligeatly 
ignorant of the contents of tbe package, be is no more liable 
than is the car by which they are carried. No matter bow nu- 
merous may be the agencies through which such a package is 
transmitted, the original forwarder, in case of the carriers' being 
ignorant and innocent, continues liable, while the carriers are 
free from liability. Thus a person who is guilty of negligence 
in manofacturing a dangerously inflammable oil is liable for 
tbe damage done by it, no matter how numerous may be tbe 
agents by whom it is innocently passed. '* Certainly one who 
knowingly makes and puts on the market for domestic and other 
use such a death-dealing fluid cannot claim immunity becauee 
he has sent it through many hands." * When, however, a vendee 
or agent knows tbe ezplosivfl or otherwise perilous character of a 
compound, and then negligently gives it to a third person, who 
is thereby injured, the oaiual connection between the first ven- 
dor's act and the injury is broken.' 

So with regard to the n^ligent sale of poison. If B. n^U- 
gently sells poison, under the goise of a beneficu&l drug, to A., 
he is liable for the injury done to A. ; or to those to whom A. 
innocently gives tbe poison.' He is not liable for the n^ligent 
act of a person to whom he gives the poison, advising him of its 
properties.* 

The same disldnctioqa apply to the giving of a loaded gun to 
another. If the gun be given by 6. with due warning to A., a 
person experienced in the use of fire-arms, who so n^ligeotly 
handles tbe gun that it explodes and injures C, then A., and 
not B., ia liable. But U the loaded gun be given to an uncon- 
sdous child, and the child, not knowing what the gun ia, handles 
it so that it explodes, and injures a Uiird person, then the lia- 
bility is attached, not to the child, but to the person giving tbe 
loaded gun.* 

That a person committing a crime through the agency of an 

> Agnew, C. J., ElUni e. UcKeui, * Supra, 9 IBS; infra, SS 1«> »<- 
TB PeDD. St. 49S. * Infra, S S28. 

> Whart oa Neg. j 1«1. See in- > Jain, J «4i. 
fra, S SOS. 
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iDBane medium ta responsible, we will hereafter have occasion 
fully to Bee.i The same rul« exists whea the agent is compelled 
to commit the crime.' 

§ 162. The fact that another perion contributed either before 
the de/endant^e interpoiitian or coneurrmily mth gueh 
interpotition in producing the damage it no defence? — rent n<sU- 
Indeed, this proposition, instead of conflicting with the another do 
last, goes to eustain it. A. negligently leaves certain '""*' 
articles in a particular place. B. negligently meddles with them. 
Supposing B.'s negligence to be made out, and he be a respon- 
sible person under the limitations above expressed, he cannot set 
up A.'s prior negligence as a defence. A fortiori, he cannot set 
ap the concurrent negligence of D., a third person, who may 
simultaneously join him in the final n^ligent act.* 

§ 163. It has been said that contributory negligence is no de- 
fence to a criminal prosecution.* This, however, is not 
correct, since a person who n^ligently rushes into dan- put;'i 
ger, such action not being incident to a lawful buei- ^y a^gu. 
ness, cannot afterwards prosecute, either criminally or |^^ ^^ 
civilly, the person producing the danger.* A common »• eonnw- 
illustration of this principle will be found in the cases, 
elsewhere noticed, of prosecutions for malpractice, in which it ia 
held a defence that the patient's misconduct was the immediate 
cause of his injury.^ On the one side, we can conceive of cases 
where a party, after his wound, commits suicide ; and when thi 
in which, aa the death was caused by the suicide, and dH^cr^ 
not by the wound, the all^ation in the indictment, that J|"^|,^^ 
the deceased died of the wound, could not be sustained, '^^y !>"'- 

1 Aa to iadictmeDt for ution Cuab. 181; State ir.Buitler, 44 Conn, 

tbrougb an irreaponsible agent, see GST. 

infra, § Mi. Ab to lUbility for prin- * B. c. Longbottom, S Cox C. C. 

clpal for irreBpoQsible agent, infra, § 439; R. ■>. Hatcbinmn, 9 Cox C. C. 

207. And tee, aa to dangeroua agen- S55; R. v. Kew, 12 Cos C. C. 363. 

ciea, infra, $S ^*^ <' "?• * Supra, § 147. See R. f. Walker, 

* Blaclcbiira v. Sute, 23 Ohio St 1 C. & P. 320; R. v. WilliamBon, 1 
146. Infra, 9 216. Cox C. C. 97; R. v. Longbottom, 8 

* See infra, g 363. Cox C. C. 489. Compare Infra, $} 

* Whart. on Neg. S 144. Intra, g 398, 1188; State 0. Prealar, 3 Jone* 
863. SeeR-K. Frm,l CoxC.C.389; Law, N. C. 421; State i>. Weaver, 
I Bum. Cr. 702; Com. t>. M'^ke, 8 Bnabee, 9. 

1 See infra, S 368. 
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sDed bi> On the other side, cases constantly occur in which a 
3ehnd«it' wounded person n^lects some precaution which might 
not liable, h^ye contributed towards his recovery, but in which no 
one doubts but that the death is chai^eable to the wound. The 
true line is this : if the deceased, in full possession of bis senses, 
caused either deliberately or negligently his own death, then he 
and not the person inflicting the wound is chargeable for the 
death, though the latter is indictable for an attempt to kill.' 
But where the deceased's negligence contributed to his death, 
such negligence is no defence, when either (1.) it was one of 
the ordinary incidents of the conduct of a person in his situa- 
tion ; or (2.) when the wound would otherwise have been fatal.^ 
And BO, under similar circumstances, the negligence of an at- 
tendant phyucian or surgeon is no defence.' It is enough if the 
wound induced the death.* 

§ 164. At the same time it is an equally familiar rule that a 
CoQtribD- P^i^ cannot shield himself by setting up as a defence 
itence^''* 'contributory negligence, the result of fright or paraly- 
defence gig caused by his own misconduct. The same rule 
wbea luch -', % ■ • n 

negiipica applies mutatu mutandta to neglect by physicians." 
■ultof de- He, for instance, who causes another, under influence of 
mS^- * Wght, to run into a river, from which drowning ensues, 
^"•^ is responsible for the death.'' He who by like processes 

causes another to leave the house and to die in the frozen fields 
on a stormy night is in like manner responsible.' He who causes 

1 R. D. Connor, 2 G. & K. 518; ultiinst«lj' become! the cause of death, 

ParaonB o. State, 21 Ala. 301. ia guiltj of murder, though life might 

* Supra, § 1S7. See infra, §g 340, ha?e been preaerved if the deceased 

363; K. V. Bew, J. Kel. 26; McAllia- had oot refused relief, 

ter B. State, IT Ala. 434. In R. v. ■ Supra, § 157. 

Holland, 2 Mood. & Rob. 351, the de- * Supra, g IGT ; Com. c Fox, 7 

ceased had been severely cut with an Gray, 585; Bowles r. State, OS Ala. 

iron instrument across one of his fin- 335. 

geri, and had refused to bare it am- ' Bowles v. State, 5S Ala. 336. 

putated, and at the end of a fortnight ■ See infra, § lt21 ; R. v. Pitts, C. 

lock-jaw came on, and the finger was & il. 2Si; R. t>. Evans, 1 Buss. Cr. 

then amputated, but too late, and the 489; R. v. W^er, cited Steph. Dig. 

lock-jaw uUimatelj caused death. C. L. art 220. 

The sui^eon expressed the opinion * Nixon v. People, 2 Scam. 867. 

that early amputation would probably See also R d. Williamson, 1 Cox C. 

have saved his life. Maule, J., held C. 97. Where the defendant chased 

that a party indicting a wound which with an axe a boy who in his fright 
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another, under the effect of fright, to open his safe, cannot set 
up this submission as s defence.' And the eame distinction 
applies to the numerous cases already cited in which a party, 
under fright, submits to spoliation or assault.' 

On the other hand, it may b« argued that an indictment does 
not lie against A. for killing B. when the death was the result of 
fright produced by mere threats, there being no such physical 
lesion as may be implied from any subsequent catastrophe or 
concussion induced by the fright. And so, although A. may die 
of a broken heart caused by the unkindaess of B., B. is not on 
this ground indictable for killing A. Undoubtedly there is moral 
guilt in such cases proportionate to the degree of malice. But 
there is no technical guilt which the law can punish, for the rea- 
son that the law has no test to measure the relation of cause and 
effect in matters purely psychological. How much of the terror 
or " broken-heartedness," for instance, was due to the patient's 
own folly or wrong ? What legal proof is possible of such ter- 
ror or " broken-beartedness ? " How can the death be, beyond 
reasonable doubt, traced to either ? Hence it is that the law, 
when the case consists of these bald elements, declines to in- 
terpose." 

rkn nDConKioiuIf againat » cask oF See B. e. Martin, 11 Cox C- C. 136. 

wineand broke it, the defendant was The aame role was held to apply where 

held liable for the injury thus inci- a aeaniBD, forced aloft when unfit for 

dentally produced. Vandenbui^ v. the irork, falls from the mait and ie 

Truax, 4 Denio, 464. So a person drowned. U. S. v. Freeman, 4 Mason 

thrown from a bridge into a rapid C. C. 505. As to indictment, see in- 

river may be able to swim, and if in fra, § OSl. 

full possessioD of his faculties to sare > U. S. v. Jones, 3 Wash. C. C. 209. 

himself; but if in the confusion and * See supra, §S 146-50; and see 

terror of the moment he loses his self- StBt« e. Hardie, 47 Iowa, 647. 

command and is drowned, the person * Suppose A., when on a coach, 

throwing him in the water is liable, jumps off to avoid danger, acUng nn- 

L. b. § 7. D. ad Leg. AquiL And if wisely in so dcdng, yet from confunlon 

a peruin who has his clothes taken of mind produced by B.'s reckless driv- 

from him on a cold night is so numbed ing 7 Or suppose that A., on a nul- 

and enfeebled that he cannot seek way track, loses his presence of mind 

refuge, and hence is frozen to death, through the unezpectod and irregular 

the assailant is oi liable for his death course of a train which is negligently 

through freezing as he would be if the driven ; and suppose, that when thus 

deceased had been tied to a stake in confused, he unwisely but uninten- 

the open air in snch awaythat escape tionally runs into instead of out of 

was impossible. L. 14. § 1. D. 19. 5. danger? Is A., in dther of these 
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§ 165. If I intrude negligently in a pluce where a dangerous 
Prior Qtg- but lawful business ia conducted, I must bear the con- 
^£^?i"' sequences if I am injured by machinery there placed. 
s7eD^°if "^^ ^^^ other hand, even against trespassers, no one can 
dafendant with impunity put in operation dangerous agencies 
caution Without exerting in the control of such agencies the 
avoided cslt& ususl to good business men under the clrcam- 
'")'"?■ stances. Thus, if A. is negligently on a road, B. can- 
not excuse himself for running A. down if by due diligence 
the collision could have been avoided by B.^ So, generally, it 

cues, the juridical cause of u iojuiy paawngers, in a sudden fright, rushed 
thus produced, or is B., the negligent to one ride and upaet the boat, in con- 
driver or eDgiaeer, the cause? Cer- sequence of which A. was drowned, it 
taioly the Utter; for A., on the as- vas held tliat the ctireleuness of A. 
sumption that he is at the time inc»- and the other passengers was no dft> 
pable of judging, is not a responsible fence to an indictment for the man- 
independent agent, capable of brealc- slaughter of A. R. v. Williamson, 1 
iag the causal connection between the Cox C. C. 91. 

defendant's Degligeoce and the injurj. Yet we mnst remember that if the 

It was B.'s negligence that put A. in deceased, in enconDteriug the danger, 

thisdangerousposition.snd tbusforced acted, not convulsively but deliber- 

him to make a choice between perilous ately, and if, at the same time, the 

alternatives when he was in acondition danger was not a natural and probiU>le 

incapable of cool judgment; and B. is consequence of the defendant's mis- 

Uable for the consequences. Wh. on conduct, then the causal connection is 

Negligence, § S77; R. v. Longbottom, brolcen. This view has been properly 

S Cox C. C. 439; Coulter v. Am. held to govern where a. woman, not 

Un. Exp. Co. a Lansing, 67; Buel n. convulsively, or in fear, or through 

N.Y.Cent. R. R. 31 N. Y. 314;Frink force, but of her own will, leaves her 

V. Potter, 1 1 HI. 40e ; Adams o. Lan- husband's house at night and is frozen 

cas.It.B. IT WeelEl/Rep.884;Sears to death; State v. Preslar, 8 Jones 

n. Dennis, 105 Mass. 310; Stevens v. (N. C.) Law, 421 ; where a tmreller 

Boiford, 10 Allen, 26; Babson v. voluntarily or negligently, and not in 

Rockport, 101 Mass. 93; Lund p. fear caused by the defendant, collides 

Tyngsboro, 11 Gush. 063; Indianapo- with a railway car; see Wfaart. on 

lis R. R. 0. Carr, SS Ind. GIO; Green- Neg. § 383; and where a person as- 

leaf V. HI. Cent. R. R 29 Iowa, 14; saulted in a boat, not in fright or 

Snow V. Housatouic Co. 8 Allen, 441; from necessity, but as a means of 

Reed V. Northfield, 13 Pick. 94; and steadying himself, seizes another boat 

see, to same eflect, R. d. Evans, 0. B. and is thus swept overboard. R. tr. 

Sept. 1812 — MS. Bayley, J.; 1 Russ. Waters, 6 C. & P. 828. 

on Or. 489; R. o. Hickman, fi C. & P. ' R. v. Longbottom, 8 Cox 0. C. 

ISl ; R. e. Rtts, C. & Mars. 284, cited 439 ; R. v. Swindall, 2 C. & K. 230. 

inWhart. on Horn. § 874. See R. t>. Walker, 1 C. Ii P. 3S0; 

So where the defendants careleuly Wharton on Negligence, g IBS. 
overloaded a feny-boat, and where the 
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is no defence that the deceased or hie companionB by their own 
negligence contributed to the result, if that result was pre- 
cipitated b; the malicious or reckless misconduct of tlie de- 
fendant.1 

Contributory negligence, it is to be added, is to be determined 
by the standard of the party to whom it is imputed.^ 

§ 166. A party who places poison in such a position that in 
the ordinary course of things it is likely to be nncon- pergana 
sciously and non-negligently taken by passers-by is d"n"(«rou« 
liable for the consequences." But he is not responsi- H'""'^ 
ble for the acts of an assassin, who, independently of 'i^ ''^■'7 
him, takes and administers the poison to the deceased ; consciooai; 
for here again, though the preparing of the poison wiih an re- 
is a condition of the killing, it is not its juridical fJJ'Jhe''X. 



The master of a house who leaves powder unlawfully and 
carelessly on his premises is not liable for its negligent misuse 
by his servants, who are capable of judging as to the danger,' 
though it would he otherwise if the powder were left in a place 
frequented by children, who ignorantly meddle with it, and 
thereby produce damage ; " or if the powder were left in such a 
disguised state that a person of ordinary intelligence would not 
be able to detect its character ; ^ or if the poison be given to a 
party compulsorily.' 

» See R. D. Kew, 12 Cox C. C. 393; • Whart. on Neg. g IGl. 

1 Green'i C. R. 95; R. r. LoogboUom, > See 1 Hale, 431 ; R. v. Michael, 9 

8 Cox C. C. 439; R. e. Swindall, 2 C. &F. 356; 3 M. C. C. 130. Infra, 

C. & K. aSO ; E. V. Walker, I C. & 8 8*6- 

F. 320 ; R. V. Haines, 3 C. & K. 868; ' Blackburn v. State, 23 Oh. St. 

K. p. Morton, 3 F. & F. 492. !«• See infra, §§ 218, 226. 

* Infra, g 488. " If B.," at ii argued in another 

* Supra, §§133, 161; infra, {{ 206, worfc(Wh.onNeg.S91),"negligentl7 
3S6, 346. See R. v. Cbeverton, 2 F. mIU poison, nnder Ute guise of a ben- 
& F. 833 ; R. v. Michael, 9 C. & P. efici^ dru;^ to A., he is liable for the 
3S6; 2 M, C. C. 120; R. f. CbBmb«r- injuiydone to A.; orto thoM to whom 
lain, 10 Cox C. C. 4S6; Harrey t>. A. innocently gives the poieon. Bat 
State, 40 Ind. 016. suppose that A. has ground to suspect 

* See Com. c. Campbell, 7 Allen, tliat the drug is poisonous, and then, 
641 ; State n. Scate«, G Jones (N. C), instead of testing it, sells it or gives it 
420. Supra, g 160. to C? Now, in snch a ease there can 

* R. V. Bennett, Bell C. C. 1 ; 8 Cox be no question that A is liable for tho 
C. C. 74. damage caused bjr his negligence. Bnt 
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§ 167. The old Knglisli lawyers went great lengths in aseign- 
CauMtion ing respotisibility to mf^cal, or as it might now be 
Mriiy^*^ called spiritualistic, causation.' Even Lord Hale gave 
phy«ie«l. tijg iiigij authority to the position that a witch can pro- 

if A. u DDConscioua of the mistake, Quia evenlut ttC gut ex eauia lequtiur, 
and acti merely as the nnconscious el dicuniur eventut quia ex cauni eve- 
agent of B., then there is no causal niuiK; and the stirring of the eleetu- 
connectioo between A.'b agency and ary by Martin, withoat putting in the 
tlie injury, and B. is directly liable to poison by Agnes, could not have been 
C. Norton «. Sewall, 106 Mass. 143. the cause at his death. If Martin's 
Beyond this it is not safe to go. It is trying the electuary was a natural and 
truethatin a NeirTork case, Thomas probable sequence of the prisoner's 
V. Winchester, 2 Selden (6 N. T.), conduct, then she could properly have 
397, the liability was pushed still been convicted, thoogb certtunly not 
further; but wherever an intelligent for the reaaon given by the judges, 
third party comei in, and negligently It makes do matter, however, whether 
passes the poison to another, this this sequence be long or short. Poison, 
breaks the causal connection, and for instance, is introduced into a res- 
makes such intervening Diligence the ervoir of water. The reservoir freezes, 
juridical cause." and remuns frozen during winter. In 
A more difficult question arises when the spring the ice melts, and the wat«r 
poison intended to bill A. is voluo- flows through a series of channels until 
tarily taken by B., who has notice that it is drank by a etiild, who is killed, 
the drink is suspected to be poisonous. Here there is a continuous natural 
Acnes Gore, in an old case (9 Co. 11; sequence which, however long, pre- 
1 Hale P. C. 50; Flowd. Com. 674), sents an unbroken chain. See also 
was proved to have mixed poison in infra, g 346. 

an electuary, of which her husband Suppose A., in exetvise of a moral 

and her father and another took part (as distinguished from physical) power 

and fell sick. Martin, the apotbecarj' over B., constrains B. to take poison, 

who hod made the electuary, on being whereof B. dies, is A. responsible as 

qui'stioned about it, to clear himself principal in B.'s murder? If B.'s free 

took part of it and died. Onthisevi- agency is at the time extinguished, 

dence a question arose whether Agnes either by terror or by mental disease, 

Gore bad committed murder; and the then in such case A. is principal in the 

doubt was because Martin, of his own first degree. Blackburn v. State, !3 

will, without invitation or procurement Ohio St. I4S. If B.'s free agency is 

of any, had not only eaten of the elec- not extinguished, but he volunlariljr 

tuary, but had, by stirring it, so iucor- commits suicide, then A., under the 

porated the poison with the electuary English common law, is indictable as 

that it was the occasion of his death, principal in the second degree to B.'s 

The judges resolved that the prisoner self-murder. See infra, g 216. 

was guilty of Uie murder of Martin, ' See an article on spiritualism and 

for the law conjoins the murderous in- jurisprudence in Lippincott's Mag- 

tentionof Agnes in putting the poison azine for 187!>, p. 423. 

into the electuary to kill her husband Thus wo find Bacon, in the Prep- 

with the event which thence ensued : aratton /or the Union of Laioi, or, as 



n 



jvGooi^le 
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dace death by incantations, and if bo, is to be convicted of mur- 
der. Bat in 1750 the statntes against witchcraft were swept 
away, and in 1765 Blackstone, in his Commentaries, rejects the 
hypothesis as absurd. At the beginning of the present century 
we have the current opinion, expressed in the following pasBi^ 
in Mr. Edward Livingston's Penal Code : — 

" It [homicide] must be operated by some act ; therefore 
death, although prodaced by the operation of words on the im- 
^nation or the passions, is not homicide. But if words are used 
which are calculated to produce, and do produce, some act which 
is the immediate cause of death, it is homicide. A blind man or 
a ttranger in the dark directed by wordg only to a precipice where 
he falU and is killed; a direction verbally given to take a drug 
that it is known will prove fatal, and which has that effect, are 
instances of this modification of the rule." 

The farthest limit which has been reached in this direction is 
to be found in a Massachusetts case,' in which it was held that 
a person who shoots a gun at a wild fowl, with knowledge and 
warning that the report will a£Eect injuriously the health of a 
edck person in the neighborhood, and such effect is produced by 
the discharge, is guilty of an indictable offence.' 

no should call it, Draft of a Pro- occurred the trial of Mary Smith in 

poaed Code, introducing the following 1616 for witchcraft. She was con- 

clanBes: — victed and executed, confessing her 

" Where a man doth use or practice guilt. Theevidence against her was 

any manner of witchcraft, whereby any chieBy to the effect that by some oc- 

person shall be killed, wasted, or lamed cult power of will she brought sick- 

iu hia body, it Is felony. uess and death upon certain persons 

"Whereamanpracticethanywiich- who had incurred her enmity. This 

craft to discover treasure bid, or to was held murder, 

discover itolen goods, or to provoke ' Com. v. Wing, 9 Pick. 1. 

unlawful love, or to imptur or hurt * In tbia cue Parker, C. i., said: 

any man's cattle or goods, the second " Now the facts proved in this case, 

time, having been once before con- namely, the defendant's previous 

victed of like offence, it is felony." knowledge that the woman was so 

Coke's authority is to the same pur- affected by the report of a gun as to 
port. Indeed.by statuteSSHen. Ym. be thrown into fits, the knowledge he 
c 8, all witchcraft or sorcery was made had that she was in hearing, the ear- 
felony; and by 1 Jac. L c. IS, this was nest request made to him not to dis- 
extended so as to include the "hurt- charge his gun, show such a disregard 
ing any penon" by the "infernal to the safety or even the life of the 
arts" of "witchcraft, sorcery, charm, afflicted party, as makes the firing a 
or enchantment" Under tlus statute wanton and deliberate act of mi*. 
201 
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§ 168. It is not necessary, to constitute negligence, that the 
specific damage shonld have been foreseen as probable. 
MDiMiiM- If it were, and if the offending party resorted to the 
neccmrv inculpatory act to produce the particular end, then the 
»a» ihouid ^'^^ ^ ""^ ^' malice, not of negligence. ^ On the other 
have been hand, it IB of the essence of negligence that the injury 
caused by it should not have been foreseen as likely to 
chief." Compare Com. v. Ta/lor, 6 tion which he makes is well founded. 
Binn. 77. Indeed, there are few psrta of hii 

Lord Macaulay, ia his Beport on the Code wliich appear to qs to hare been 
Indian Code, goes farther ; — less happily executed than this. HI* 

" There b, undoubtedly, a great words are these; ' The destnictioD 
difterence," he says, "t>etween acts must be by the act of another; there- 
which cause death immediately and fore, Mlf-destruc^on ii excluded from 
acts which cause death remotely ; be- the definition. It must be opented by 
tween acta which are almost certain some act ; therefore death, although 
to cause death, and acta which cause produced by the operation of words 
death only under ver^ extraordiuary on the imagination or the passions, is 
circumstances. But that difference, not homicide. But if words are used 
wa conceiTe, is a matter to be consid- which are calcnlated to prodnca, and 
ered by the tribunals when estimat- do produce, tome act which b the im- 
ing the effect of the evidence in a par- mediate cause of death, it ia homicide, 
ticular case, not by the legislature in A blind man or a stranger in the dark, 
framing the general law. It will re> directed by words only to a precipice 
quire strong evidence to prove that where he falls and is killed ; a direc- 
an act of a kind which very seldom tion verbally given to take a dmg that 
causes death, or an act which has it is known will prove fatal, and which 
caused death very remotely, has act- has that effect, are instances of (bis 
nally caused death in a particular modification of the rule.' 
case. It will require still stronger evi' "This appears to us altogether in- 
dence to prove that such an act was coherent. A. verbally direct* Z. t4> 
contemplated by the person who did swallow a poisonous drug ; Z. iwal- 
it as likely to cause death. But if it lows it, and dies ; and this, says Mr. 
be proved by satisfactory evidence Livingston, is homicide in A. It cer- 
that death has been so caused, and tunly ought to be so considered. But 
has been caused voluntarily, we see how, on Mr. Livingston's principle, it 
no reason for exempting the person can be so considered we do not under- 
who caused it from the punishment of stand. ' Homicide,' he says, ' mnsl be 
voluntary culpable homicide. operated by an act.' Where, then, is 

" Mr. Livingston, we observe, ex- the act in this case? Is it the speak- 
eepts from the definition of homicide ing of A. ? Clearly not, for Mr. Ur- 
eases in which death is produced by ingtton lays down the doctrine that 
the effect of words on the imagination speaking is not an act. Is it the swal* 
or the passions. The reasoning of lowing by Z.? Clearly not, for the de- 
that distinguished jurist has by no stmctionof life, according to Hr. liv 
means convinced us that the distlnc- ingston, is not homicide unless it be 
Z^T 1 See Whart. on Neg. $ 74. 
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CAUSAL COMHECTION. 



[§ 168. 



arise in the immedinte case. The oonsequences of negligence 
are almost invariably surprises. A man may be negligent in a 



hj the act of another, and thin swallow- 
lug i« an act performed by Z. himself. 
" The reasonable coune, iaonr opin- 
ion, is to coniider speaking as an act, 
and to treat A. as guilty of voluntary 
culpable homicide if by speaking he 
hai voluntarily caosed Z.'a denth, 
whether faU words operated circuil- 
onsly by inducing Z. to swallow poison, 
«r directly bg throwing Z. tnto eonvai- 

Kr James Stephen, in his testimony 
in 1874, before the Homicide Com- 
mittee of tbe English House of Com- 
mons, proposed the followiDg addi- 
tional illustrsliooB : — 

" Suppose a man wants to murder 
his wife, and suppose that she is ill, 
and the doctor tays to bim, * She is 
in a very critftsi state ; she has gone 
to sleep, and if she is suddenly dis- 
torbed she will die, and you must keep 
her qnicL' Suppose he is overheard 
repeating this to another man, and 
saying, 'I want to murder her, and I 
will go and make all the noise I possi- 
bly can for the purpose of kilting her.' 
You may imagine the evidence to be 
qnlte conclusive ou that point : he 
goes into ttie room, makes a noise, 
and wakes her up with a sudden start, 
and frightens her, and she does die ac- 
cording to his wish. It seems to me 
that that act is as much murder as if 
he had cut ber throaL Or suppose a 
case like this : a man has got aneurism 
of the heart, and his heir, knowing 
that, and knowing that any sudden 
shock is likely to kill biro, suddenly 
goes and shouts in bis ear, and does 
so with the intent to kill him, and 
does BO kill him. It seems to me 
that if that man u not punished it 
is a very great scandal, for the act 
is just as bad as if be had killed him 
in any other manner. The fact Is, 



ig such 
I slaugh- 
ter arises from this, that in a genaral 
way, in such a case as unkindness, or 
many other cases of the same kind, 
you could never prove that the man 
intended either to kill or cause harm, 
or that it was common knowledge that 
there would be harm or death caused i 
and therefore in all those cases la 
which you would not wish to punish, 
the person would escape on account of 
the difficulty of proof. The only cases 
in which you would ever want to pun- 
ish would be cases in which the diffi- 
culty of proof, by some such means 
as I bare su^eated, would be got 
over." See, however, Fairlee e. Peo- 
ple, n lU. 1. 

" With this we may contider the re- 
marks of Judge Erskine (a ion of Lord 
Chancellor Erskine) some years since, 
when charging a jury in a homicide 
trial : ' A man may throw himself into 
a river under such circumstances as 
render it not a voluntary act — by 
reason of force applied either to the 
body or the mind. It becomes then 
the guilty act of bim who compelled 
the deceased to take the step. But 
the apprehension must be of immedi- 
ate violence, and well grounded, from 
the circumstances by which the de- 
ceased was surrounded; not that you 
must be satisfied that there was no 
other way of escape, bal that it vmi 
iiueh a tlep at a reeuon<^le man might 
taie.' R. v. Pitts, C. & M. 284. But 
the last qualification cannot be sus- 
tained. No one can doubt that it would 
be murder to entice en insane man 
over a precipice, and thus to kill him. 
Indeed, as we shall see, what is done 
through an insane agent is regarded 
as done directly by the principal." 
The doctrine of nerrous causation 
203 
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particalar matter a thoDsand times without miBchief ; yet, though 
the chance of mischief is only one to a thousand, we would con- 

waa advanced to a questionable ex- of tnoh tender yean as the child in 

treae in an Englisk caae, tried before qneB^on. For the purpoiei oE thia case 

Denman, J., in the Northern Circuit, hewouldasBumeitdidnot; forthepnr- 

in Februar}', 1S74. R. v. Towers, 12 poses of to-daj he should assume that 

Cox C. C. 530. The eridenee waa Iht lata abnut working upon people by 

that T., the defendant, unlawfullj fright did not apply to ihe ea»e of a 

and violently assaulted G., a young ekUd of ttich tender y sort ailhis. Then 

girl, having in her arms H., the de- arose the question which would be for 

ceased, a child four months and a half them to decide, vrbether the death was 

old. The child, which was previously directly the result of the prisoner's nn- 

Tery healthy, was greatly alarmed at bwfulact — whether they thought that 

the defendant's violence, accomfianied the prisoner might be held to be the 

as it was by the screams of G., its actual caase of the child's death, or 

nurse; end it became " black in the whether they were left in doubt upon 

face, and ever since that day it had that under all the circumstances of the 

convulsions, and was ailing generally case If th* tana's act brought 

from a shock to the nervous system." on the coniniUions, or brought Ihetn to a 

It died thirty-two days after the as< more dangerous extent, to thai death 

sault. Medical testimony was adduced would notkaae resulted otkerwiat, then 

to show that the death was traceable it would be maMlaughter." The ver- 

to the sudden fright Denman, J., diet waa not gnilty, so that the case 

siud that be "ehonld leave it to the was not subjected to further judicial 

jury to say whether the death of the consideration. But in harmony with 

child was caused by the unlawful act the views heretofore expressed on this 

of the prisoner, or whether it was not topic, I must come to a conclusion 

so indirect as to be of the nature of differentfronilbatespressed byJudge 

accident. The case was different from DenmaD on both the points raised by 

other causes of manslaughter, /or here him. 

tie child vxu not a rational agent, and 1. I can see no difference between 

it mat to connected vilth the girl that an an infant and an adult so far as con- 

injury to tie girl became almoit in iltelf cerns physical injury telf-iuflicted in 

an injury to the child.'' In charging consequence of fright. If the child, 

the jury he said: "Mere intimidation, frightened by the attack, convulsively 

causing a person to die from fright, jumped from the nurse's arms and was 

by working on his fancy, was not mur- killed, then the defendant was as much 

der. But there were cases in which responsible for the child's death as he 

iniimidationi have been held to be mur- would have been for the death of the 

der. If, for instance, four or five per- nurse, if, in the terror of the shock, 

sons were to stand round a man, and she had jumped convulsively from a 

so tlirealen him and frighten him as to window, and had lieen killed. Id 

make him believe his life was in dan- either case the question would be 

ger, and he were then to back away whether the deceased's death was a 

from them and tumbledown a preci- natural consequence of the defendant's 

pice to avoid them, then murder would violence. And the inference that it 

be committed. Then, did or did not was would be stronger in the child's 

this principle of law apply to the case case than in the nurse's. 
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tinue to bold that the mischief, when it occurs, ia impatable to 
the negligence. Hence it has been properly held, that it is no 
defence that a particular injurioos consequence is " improbable," 

2. If, however, the child's de&th appears to me to inbrtitute an arbi- 

wu produced hy merelj nerroua trar^ qucui-tcKatiSa rnle for a bad 

causes, — e. g. fright, there being no mle founded on ignorance now dis- 

physical ihock commuDicaled to it, — pelled. Suppose a man were iuten- 

then there should liave been a verdict tionallj killed by being kept awake 

of not guilty, for the reason that the law till the nervous irritation of sleepless- 

has no means of determining the causal ness killed him; might not this be 

connection between a shock purely murder? Suppose a man kills a sick 

nervous and physical death. Itwould man, intentionally, by making a loud 

have been otherwise, however, bad a noise which wakes him when sleep 

blow struck at the nurse been com* ^ves him achanceof life; or suppose, 

municated through the nurse's body to knowing that a man has aneurism of 

thechild's,asablDw to tfaenearest in the heart, his heir rushes into his 

a series of atiAched balls communicates room and roars in his ear, ■ Your wife 

itself to the furthest. Then, if this is dead 1' intending to kill and killing 

blow threw the child into convulaions, himj why are not these act* murder7 

causing its death, the case was one They are no more ' secret things be- 

of manslaughter. longing to God ' than the operation of 

S. If the convulsions were caused arsenic. As to the fear that by ad- 

bj the nurse's screams, then, if these mitting that such acts are murder, 

screams were not the natural results people might be rendered liable to 

of the defendant's violence, the causal prosecution for breaking the hearts of 

connection between that violence and their fathers or wives by bad conduct, 

the death, even supposing such con- the answer is that such an event could 

nection existed, was broken. never be proved. A long course of 

In Kirlaod v. State, 43 Ind. 146, it conduct, gradually 'breaking a man's 

was held that the beating by the da- heart,' could never be the 'direct or 

fendant of a horse which the prose- immediate ' cause of death. If it was, 

cutor was driving was not assault and and it was intended to have that effect, 

battarr on the prosecutor. why should it not be murder? Id E. 

On the topic in the test, Sir J. "• Towers, 12 C. C. 530, a man wsj 

Stephen thus writes. Dig. C. L. art. convicted before Denman, J., of man- 

221 : " Lord Hale's reason is that slaughter, for frightening a child to 

'secret things belong to God; and death. See Whar. on Horn. § 372, on 

hence it was that before 1 Jas.I.c. 12, this case. 

witchcraft or fascination was not " Lo"^ Hale doubts whether volun- 

felony, because it wanted a trial ' (C «., tarily and maliciously infecting a per- 

I suppose, because of the difficulty of son of the plague, and so causing his 

proof). I suspect that the fear of en- death, would be murder, i. 432. It is 

oouraging prosecutions for witchcraft bard to see why. He says that * in- 

was the real reason of this rule. Dr. fection is God's arrow.' A different 

Wharton rationalizes the rule thus; view was taken in the analogous case 

■ Death from nervous causes does not "^ ^ "■ Greenwood, 1 Russ. Cr. 100; 

involve penal consequences.' This ' Cox C. C. 404." 

205 
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and " not to be reasonably expected," if it really appear that it 
naturally followed from the negligence under examination.^ The 
tenn " reasonably to be expected " is to be treated, therefore, aa 
convertible with " likely in the long mn to enane." 

Ab improbability does not divest reeponsibility, responsibility 
is not always imposed by probability. The miner, the mannfact- 
nrer, and the merchant may regard it not only as possible but 
probable that their staples may be used for guilty purposes, bat 
neither miner, manufacturer, nor merchant becomes thereby pe- 
nally responsible. Even a high probability of injury does not in 
all cases confer penal responsibility. A sick man, for instance, is 
suffering from a disease which will cause bis death in a few days 
unless he submits to an operation, which, if it does not care, will 
cause death in a few hours. The patient is incapable of express- 
ing his will as to the operation. The operation is undertaken by 
a surgeon, skilfully, bat nnsnocessfally. The patient dies, not of 
the disease, but of the operation. The suigeon foresaw that it 
was highly probable that the operation would not succeed. But 
he is nevertheless to be regarded as irresponsible when we assume 
that his condact was in conformity with the rules of science and 
the maxims of prudent life. If bold operations are never to be 
attempted, then the advance of surgery is impossible; and it is 
reasonable, and in harmony with sound rales of life, that a few 
days of unconsciousness, or of agonizing pain, should be risked 
for even a faint probability of recovery. 

§ 169. Responsibility (imptUattoy ceases where catui, or, aa 

we term it, the act of God, interrenee. If in the act 

biliir producing the damage there is nothing to be imputed 

whencwiu to the defendant, there is nothing with which he is 

inMmoM. chargeable. " Ac ne is quidem hao lege tenetur, qui 

casu occidit (the action being, in this case, for damages under 

the Aquilian law), si mode culpa ejus nulla inveniatur." ' "In 

hac acdone, quae ex hoc capitulo oritur, dolus et culpa punitur. 

Ideoque si quis in stipalam suam, vel spinam, comburendae ejus 

causa, ignem immiserit, et ulterius evagatos et progressus ignis 

alienam s^etem vel vineam laeserit, requiramus num imperitia 

^vtt avt negligentia id aceidit. Nam si die ventoso id fecit, cul- 

pae reus est ; nam et qui oocasionem praestat, damnam fecisM 

> Snpn^g 108. > L. SB. S 8. D. d« lag. Aq. 
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ridetar. In eodem crimine est, et qui noa observavit, ne ignis 
longios est procederit. At n omnia quae oportuit observavit, vel 
tubita vit venH longiiu ignem produxit, caret culpa." ^ But caaui 
IB no defence if it was provoked by the defendant. He who ex- 
poses a helpless person in a cold night when a storm intervenes 
cannot set up as a defence that it was a storm that did the hurt.' 

1 L.89.§3.D.deLeg.Aq.;Faiilu*, ■ 8Dpn,§166. 

lib. SS. kd edict. See fbUj Whart. 
OD Site, j 116. 
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I. Offkkce GEantALLT. 

An attempt it 

indicuble «tcommon l>ir, § ITS. 

Mere wordi do not cooitltDta ta at- 
tempt, S IT4. 

Hot ta offence to Attempt to commit 
■ non-indictabla offenca; altempta 
to commit anicide when indictable, 

im. 

Attempt at negligvnc« not indicta- 
ble; intent a neceisaiT' to oOknce, 
S ITfi, 

Aadaoof atlempta at police oBencea, 
S1T7. 

Attempt mnit have caiual relation 
with aet, S 1TB. 

SolldUtioni not indictable, § ITS. 

Mere preparations not IniUetable u 
attempt^ i 180. 

The attempt miut have gone so fer 
that the crime ironld have been 
completed bat tor exlnneong inter- 
vention, } 18L 

Heaiu miut be apparently anitaUe, 
$183. 

If means are apparently and abso- 
Inuly onflt, there can be no at- 
Umpt, { 183. 

Hnat be apparent phygical capacity, 

j lai. 

Need not be capability of aaccee*, 

5 m. 

Moat be probable object within reach, 
{186. 



Abandoned attempti not IndictaU*, 
5 187. 

Where attempt is reaiited, it may b« 
Independently tried, though con- 
lummatiOD it yielded to, { 138. 

Acqaiescence through fraud or inca- 
pacity no bar, { 189. 
11. iRDtorxKtn. 

In indictments For attempta the lax- 
ity permitted In ananlla will not ba 
maintained, } 1E>D. 

Sor do ttatulot}' rulings affect ques- 
tion at common law, { 191. 

Indictment moat aver clrcumatancea 
of attempt, { 1S3. 

Cnmutation of facta not duplicity, 
{ 198. 

III. JURISDICTIOH. 

Attempts cogniiable in place of con- 
anmmation, } 195. 

IV. Etidbhob. 

Intent to be Interred from facta, 

i 196. 
Adaptation makes tprimd/deU caae, 
5197. 
T. pROtClFALaAIlD ACCEBB&BtU. 

All confederates are principals, { 198. 
VI. TiRMCT. 

At common law no conTictioo of at- 
tempt on indictment for consum- 
mated crime, J 199. 

VU. PdnSHlIBHT. 

Punishment should be less than that 

s,saoo. 



I. OFFENCES QEHEKALLT. 
§ 173. Ah indictable attempt has been defined to be a deliber- 
Anattempt ^*® <3"™® which is begun, but, through circumatanceB 
fl'SiS' independent of the will of the actor, left nnfinished.' 
crime, and Moie strictlj, it is such an intentional preparatory act 
bte at com- as will apparently result, if not extrinsically hindered, 
""" '' in a crime which it was demgned to effect. 
* See Bemer, Lehrbuch, § 168. 
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CHAP. Vltt.] ATTKMPT8. [§ 174. 

By the English common law it is a misdemeanor to attempt 
to commit either a felony,^ or a malicioas misdemeasor, whether 
common law or statutory.' Hence it is an indictable attempt 
falsely to accose another of crime, if any step be taken which, 
in the aeaal conrse of events, would lead to a conviction, even 
though the accusation take not the form of libel. In this view, 
the fabrication of mechanical inculpatory evidence is a substan- 
tive miBdemeanOT,^ and a fortiori, the attempt to bribe a wit- 
ness.* 

§ 174. Mere words, unless they are libellous, seditious, ob- 
scene, or provocative of breaches of the public peace, ug„ ^,^, 
are not the subject ot penal judicial action. Even ^Siuwin" 
when tliey erpress illegal purposes, they are often >tt«iBpt- 
merely specularive ; are uttered often by weak men as bragga- 
docio ; and always belong to a domain which criminal courts can- 
not invade without peril to individual freedom, and to the just 
and liberal progress of society. This liberty to express thought 
is recognized in all systems of civilized jurisprudence. " Cogi- 
tationis poenam nemo patitur," was a maxim of the Roman 
law,' which is now accepted as part of the judicial system of all 

1 1 Havk. P. C. &5; R. v. Higgina, S Cow. 76 ; Com. v. Smith, 64 Peon. 
3 East R. 5 ; Kb. Kinnersley, 1 St. R. 209 ; StaM v. Maoer, S Hill S. 
Strange, 196; Com. o. Barlow,! Mssa. C. 453; Berdeaux tr. JDavia, GS Ala. 



439; State v. DaoEorlh, 3 Cottn. US; 
Randolph v. Com. 6 S. & R. 
Hackdtt D. Com. IS Penn. St. 9S; 



; Ros« i>. Com. 3B.MoDT.417. 

• R. V. Simmoni, 1 WUa. 339. 

• Intra, § 1332. 

Sute V. Boyden, 13 Ired. 505 ; State Accordiug to Sir J. Stephen (Dig. 
D. Jordan, 75 N.C. 27; Griffin n. State, art. 49), '> ao attempt to commit a 
26 G&. 493. crime is an act done with intent to 
* R. c. Higgini, 2 East R. fi; R. r. commit that crime, and forming part 
Phillips, 6 East R. 464; B. v. Chap* of a series oE acts which would con- 
man, 2 C. & K. 846; 1 Den. C. C. stitute its actual comroission if it were 
432 ; R. V. William*, 1 Den. C. C. S9 ; not interrupted." This definition has 
R. D. Butler, 6 0. & P. 366; EL «. two defects. In the first place itdoes 
Roderick, 7 C. & P. 795; B. n. Goff, not include attempts with unsuitable 
9 Up. Can. C. P. 438; R. o. Watson, and yet apparently effectiTe means, 
2 T. R. 199; R. v. Roberts, Dears, which would not, even if uninter- 
589; 83 Eng. Law & Eq. 553; State rupted,reBultinaconsummatedcrime. 
V. Eeyes, 8 Ver. 57; Com. v. Eings- Infra, § 182. In the second place, 
bnry, 5 Uass. 106 ; State r. Murray, it includes attempts voluntarily aban- 
15 Me. 100; Com. n. Harrington, 3 doned. 

Pick. 26; People d. Washburn, 10 * L. 18. D. de Foenis, slviit. 19. 
Johns. R. 160; Demarest ■>. Haring, 

vol- 1. 1* 209 
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Chriatendom, and is adopted in the codes of the most arbitrary 
nations of Europe.' And by the Roman common law, even 
talking about a criminal intent, and thus {^ving to it public ex- 
pression, does not constitute, unless there be treason, an attempt.' 
„ . § 175. Where a statute makes indictable attempts to 
f«ncs to commit indictable offences, this has been held not to in- 
oammit ft clude an attempt to commit suicide, consummated sui- 
ibie'of.'"' cide being beyond the jurisdiction o( the courts.' But 
umpra «" ** common law an attempt to commit suicide is indict- 

dicubi*. § 176. To consHtate an attempt, it is essential that 

loteDt there should be an unlawful coincident intention to do 
''*''**''^' the thing attempted, which intention must be logically 
inducible from the facts.' On the other hand, there cau be no 
indictment for an attempt at negligence, for, from the nature of 
things, the attempt to neglect a duty is in itself, if successful, a 
malicious offence, and ceases to be a neglect. Hence comes the 
just principle of the Roman law, that where there is no dolue 
there can be no attempt." 

Intention formed subsequent to the attempt will not be enough, 
as where a party having in his possession indecent prints (not 

> See thu ibowa in HolzendorS'i legialazione, iil S7. (T. iii. pp. 326, 

Ency. " Vemich." 837.) Carmi^puii Teoria delle leggi 

* "Vffty ourkms citationa on this U. pp. S02~S(M. Boehmer, Meditt. in 

pdDt are given hy G«ib, Lehrbucli, C. C. C. art. 178, g S. Wiutgeni 

&C., g 99, among which are the follow Diw. ciu pp. 19-24, 81. Leli^Tre 

ing: RomagnoBi Geoeai del diritto pe- Comm. dt. pp. 7-13, 26-28. The 

nale, pp. 221, 222. Tentare ud de- tame view is expreued by Willes, J., 

litto, Don i Mltaato peaaarlo, o delib- in Malcahy r. R. L. R. 3 H. L. 306. 
erarlo; o vero dire di averlo penuto, ■ Com. v. Deoiiis, 105 Mua. 162, 

o deliberato; ma baaA egli h porre in lolra, § 216. 

opera tutto quelle che oe pu6 ottenere * B. e. Doody, S Cox C- C. 463; R. 

I'esecutbne. .... Dunque il pale- v. Burgeu, L. & C. 269; 9 Cox C. C. 

sare it pensiero e la deliberazioae di 247. 

UD delitto, ctu per6 ai k deiistito di * See infra, g 196. R. t>. Donovan, 

mandare ad eaecuzione, ovrero la jat- 4 Coz C. C. 899; R. o. Ryan, 2 M. & 

buua di Tolerlo eSetuare, aenza per& R. 213; R. n. Lallement, 6 Coz C. C. 

che a'intraprenda nulla in fatto eolle 204 ; B. v. Cheeaeroan, L. & 0. 140 ; 

azionifiaiche ed esteme, aono com che Com. v. Harney, 10 Uet. 4!!; GriSn 

non si poasono TerameDle r^uardare v. State, 26 Ga- 493; and cMea cit«d 

come atlentati, oh n potrebbero punire infra, g§ 182, 190. 
come talL Filangieri Scienia della * See anpra, gS lIfr-129. 
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CHAP. Vlll.] ATTEMPTS. [§ 178. 

proCDTsd for publicatioii) takes it into bis bead co publish tbem, 
bot does not actually pablisb.^ 

§ 177. It bas been furtber beld that an attempt to commit a 
mere police offence, inTolving no malice, is not indicta- Aad u u 
ble." And this principle covers the attempting to sell "'m?^** 
liqaor in illegal measures.' When an attempt is made oSencaa. 
maliciously to violate the law in this respect, and when the attempt 
is put into sach a shape as, by the natural course of evente, to 
produce a violation of such law, then the attempt is indictable. 
But when between the attempt and the execution is interposed 
the volition of an independent moral agent, then, by stress of the 
definition just given, an indictable attempt is not made out. 

§ 178. The distinction between condittona and causes has been 
already largely discussed;* but a recurrence to the 
principles heretofore expressed is essential to the eluci- temptmiut 
dation of this branch of jnrisprndence. To enable a u^niatioa 
gunshot wound to be inflicted, an almost innumerable **""''- 
series of conditions is necessary. It is necessary that the gun 
should be procured by the assailant. It is necessary that that gun 

1 Jerris, C. J., Robert'! case, Desra. which liai been already dUcusseJ; and 

C. C. 653. in which it is plain that the party of- 

While there can be do such thing fending it responsible for the malicioua 

aa a purely negligent attempt, since an injury of the person whom he strikes. 

attempt cannot exi«t withoat design, Jt a odierwise, however, m is it ar- 

it is argued that there may be a con- gued, with the aberratio ictus, in which, 

currence in a single act of a negligent through some extrinsic agency, the 

offence end of an attempt. A com- blow falls upon a person other than 

mon illustrationofferedof tbisiswhere the one intended. A. shoots at B., 

A. strikes B., conceiving B. to be C. and C. passes in the line of the shot 
Here it is said the offence is an at- and is wounded. Here the will and 
tempt as to C, and negligence as to tbe act do not coincide. The offence, 

B. But to this it is answered that at it is argued, is an ati«impt as to B., 
the moment of the injury A. 's Inten- and a negligent wounding as to C. 
tion to hurt was actually directed Supra, §§ 120, 128. 

against B., and that if we allow his * Com. f. Willard, 22 Pick. 47G; 

mistake as to B.'spersontoctiBngethe Dobkins v. State, 2 Humph. 421; 

offence from malicious to negligent. Pulse v. State, B Humph. 108; Ross 

we mnst allow the same effect toother d. Com. 2 B. Monr. 417. See R. ir. 

mistakes he might make as to B., in Upton, 2 Strange, 816; R. v. Bryan, 

which case there could be scarcely any 3 Stra. 866. 

conviction of a malicious crime. The ' Infra, g 1529. 

case is that of the abenatio delicti a * Supra, Jg 152 el itq. 
ptTMona inpenonam, or a re in rem, 
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§ 178.] CBIUES, [book I. 

should hare been made by the nmnufacturer. It is secessary 
that the steel of the gun ahoold have been properly tempered ; 
that the bullet should have been properly oast ; that the mate- 
rials from which bullet, tube, and trigger were made should have 
been dug from the mine and duly fashioned in the factory. It is 
necessary that the assailed should be in a position to be shot, 
and that the assailant should be in a position to take aim. All 
these are necessary conditions to the shooting, without which the 
footing could not take place. No one of them, however, is in 
the eye of the law the cause. A juridical cause is such an act, 
by a moral agent, as will apparently result, in the usnal course 
of natural events, unless interrupted by circumstances indepen- 
dent of the actor, in the conseqaence under investigation.^ Hence 
preparations, as will presently be more fully Been,^ unless they 
are put in such a shape as by the usual course of events to pro- 
duce the consequence in question, are not attempts.* 

1 R. D. Meredith, S C. & P. Ce9. been. The frond was detected before 

See E. D. Willi&ins, I Den. C. C. 39, the weighing wm completed, and the 

dtad infra, § 185. prisoner absconded. The jury found 

■ Infra, S 180. that he intended to dispose of the 

* Id R. ■>. Cheeaeman, 1 L. & C. forty-five pounds surplus for his own 

140 (Roscoe'a Cr. £<r. 305), the pris- purposes. Upon these facts be wu 

oner was servant to a contractor for convicted of attempting to steal fortj- 

the supply of meat to the cauip at five pounds of meat, the property of his 

SbornclifFe. It was the course of busi- master. The Court for Crown Cases 

nesa tor the contractor to send the Reserved sustained the conviction, 

meat to the quartermaster-sergeant, Erie, C. J., observed: "It is said tliat 

who with the assistance of the prisoner the evidence does not show any such 

orsome other servant of the contractor proximate overt act as is sufficient to 

weighed the meat with hisown weights support the conviction for an attempt 

and scalee, and served it out to the to steal the meat. In my opinion 

different messes, — a soldier attending there were several overt acts wliich 

from each mess for the purpose of re- brought the attempt close to comple- 

c«iving it; the prisoner removed one tion. These were the preparation of 

of the weights supplied by the qnar- the false weight, the placing it in the 

termaster- sergeant, and substituted scale, and the keeping back the sur- 

for it a short weight of his own. By plus meat. It is almost the same as if 

this means the quantity delivered to the prisoner had l>een sent with two 

the soldiers was about forty-five artides, and had delivered one of them 

pounds less, and the quantity remain- as if it bad been two. To complete 

ing over, which would in the course the crime of larceny there only needed 

of business have been carried away to one thing, the beginning to move away 

the contractor, was about forty-five with the property." Blackburn, J., 

pounds more than it ought to have added: "There is no donht a dif- 
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CHAP. VIll.] ATTEMPTS. [§ 179. 

§ 179. Are solicitations to commit criiue indepeadently in< 
dictable ? TbeT certainly are, as has been seen, when _ , 
their object is to provoke a breach of the pablic peace, «oni not 
as IB the case with challenges to Sght and Beditions ad- 
dresses.^ They are also indictable when their object is interfer- 
ence with public justice ; aa where a resistance to the execution 
of a judicial writ is counselled ; * or perjury is advised ; ' or the 
escape of a prisoner is encouraged ; * or the corruption of a pub- 
lic o£Scer is sought,' or invited by the officer himself.^ But are 
they in respect to other offences? Of course, where the solicited 
offence is consummated, then he who solicited it is an accessary 
before the fact in felony, or a principal in misdemeanor.^ But 
if the offence be not consummated, or if the solicitation be not 
directed to the procurement of some specific crime, when some 
progress is made to the commission,^ the question whether the 
solicitation is by itself the subject of penal prosecution must be 
answered in the negative. For we would be forced to admit, 
if we hold that solicitations to criminality are generally indict- 
able, that the propagandists, even in conversation, of agrarian 
or communistic theories are liable to criminal prosecutions ; and 
hence the necessary freedom of speech and of the press would be 
greatly infringed. It would be hard, also, we must ^ee, if we 
maintain such general responsibility, to defend, in proeecutions 
for soliciting crime, the publishers of Byron's " Don Juan," of 
Rousseau's *' Emile," or of Goethe's " Elective Affinities." Lord 
Chesterfield, in his letters to his son, directly advises the latter to 
form illicit connections with married women ; Lord Chesterfield, 
on the reasoning here contested, would be indictable for solicita- 

ference betweeu the preptiration Mit«- * Stete v. Caldwell, 3 Tyler, 213. 

cedent to an offence and the actual * See infra, §§ 192S, 1329e( ««f. 

attempt; bat if the actual transaction * People v. Waahburn, 10 JohaH. K. 

has commenced, which would have 160. 

ended in the crime if not interrupted, * Infra, § 1857. 

there is clearly an attempt to commit * WaUh r. People, 6S HI. 68 ; eon- 

the crime." tra, Hutchinson e. State, 38 Tex. 293. 

> Infra, g 1773; XJ. S. r. Ravara, S ' Higgini' case, 2 East, S. See R. 

Dallas, 297; Com. D. Whitehead, 2 r. Schofietd, Cald. 400. Infra, g 225. 

Boston Law Rep. 1*8 ; Coi r. Peo- • This was the case in R. v. Rans- 

ple, 82 111. 191; State v. Farrier, 1 ford, 31 L. T. {N. S.) 488; 13 Cor 

Hawks, 487; State e. Tajlor, 3 Brer. C. C. 9, cited at the close of this sec- 

243 ; Sut« v. Tlbbs, 1 IHoa, CS4. tion. 
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tion to adultery. Undoubtedly, when such solicitations are so 
publicly and indecently made as to produce public scandal, they 
are indictable as nuisances or as libels. But to make bare eolid- 
tations or allurements indictable as attempts, not only unduly and 
perilously extends the scope of peual adjudication, but forces on 
the courts psychological questions which they are incompetent to 
decide, and a branch of business which would make them despota 
of every intellect in the land. What bumau judge can deter- 
mine that there is such a necessary connection between one man's 
advice and another man's action, as to make the former the cause 
of the latter ? An attempt, as has been stated, is such an ioten- 
tional preliminary guilty act as will apparently result, in the 
usual course of natural events, if not hindered by extraneous 
causes, in the commission of a deliberate crime. But this can- 
not he affirmed of advice given to another, which advice such 
other person is at full liberty to accept or reject. Following 
such reasoning, several eminent European jurists have declined 
to regard any solicitations as indictable, when there is interposed 
between the bare solicitation, on the one band, and the pro- 
posed illegal act, on the other, the resisting will of another per- 
son, which other person refuses assent and cooperation.' To 
this effect is a decision that solicitation to commit adultery is not 
indictable at common law.' It has also been held that a mere 
effort, by persuasion, to produce a condition of mind consenting 
to incest, without any act done towards actual consummation, is 
not an attempt." To the same purport is the reasoning of other 
tribunals in reference to soliciting to sell liquor.* On the other 
hand, we have from the Supreme Court of Connecticut a direct 
decision to the contrary, on the question of soliciting adultery, 
which in that State is a statutory felony.' We roust, however, 
remember that such solicitations, when in any way attacking the 
body politic, either by way of treason, scandal, or nuisance, are, 
as has already been seen, under any view of the case, indictable 

* iCtlermaier, in note iii. to Feuer- See also Kally e. Com. 1 Grant (PeDn.), 

buh, 42; Berner, Strafrecht, 1871, S 484, andinfra,S 1TS8. 

103; Schvanc, CommeaUr. ^ 43-46. * Cox c. People, 62 III. 191. 

See kIbo an elaborate work by Bar, * Com. c. Willai^ 38 Pick. 476. 

Zur Lebre vom Yerauch. And MB Infra, S 1929. 

infra, § 1738. ■ State r. Arery, 7 Conn. 268. 

' Smitli V. Com. fii Fenn. St. 209. 
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CHAP. Vra.] ATTEMPTS. [§ 180.' 

US independent offences. And we must also keep in mind that 
if the Bolicitation involves the employment of means to efFect the 
illegal end, it may become substantively indictable.' 

§ 180. In answering the interesting question whether the mere 
preparations for a crime are indictable, we must first ubts prap- 
put aside those preparations which by statute or oth- Jll^jn^tct- 
erwise are substantive crimes (delicta sut generis) ; ■'^■' 
among which we may mention the carrying of concealed weap- 
ons, the unlawful concoction or secreting of poison or powder, 
and the collection of materials for foi^ng.' These acts, when 
prosecuted, should be charged as consummated offences. Their 
punishability is independent of the existence of any subsequent 
conditions. For instance, the carrying of concealed weapons, 
under the statutes, is equally indictable, whether or no the weap- 
ons were used for unlawful purposes. So, also, as to the posses- 
sion of implements of foi^ry, and preparations for treasonable 
acts. 

But' if the preparation is not of itself indictable, or will not of 
itself, if uninterrupted extraneously, result in crime, the weight 
of reasoning is that it cannot be made per ae indictable as an 
attempt.^ For, firtt, there is no evidence, as s general rule, 

1 CoUmai'. Sute, 3 HeiBk. 12; R. is a misdemeanor. The case in 2d 
n. Hickman, 1 Moody, S4 ; B. c. CUj- East's R. is an aathority for Uiat 
ton, 1 C. & E. 138; Fenns. v. McGill, point." But in this case the person 
Add. 21. It has, however, been ruled solicited was a hoy of twelve, and iher« 
that to solicit a eerraot to steal bis w&a the OTert act of the publication of 
master's goods Is a misdemeanor, a scandalous letter, 
thoagh it be not charged in the in- * Com. v. Newell, TMass. 245; Cu- 
dictment UiaC tbe servant stole the seb v. State, 4 Terger, 149. Fucnl- 
goods, Dor that any other act was iarly is this the case with the pro- 
done except the soliciting and Incit- curing and retaining dies and other 
ing. Higgins' case, S East R. S. K. machinery for counterfeiUng. It is on 
V. Ransford, 31 L. T. (N. S.) 488; 13 this gronnd we may sustain both tli« 
Cox C. C. 9, was a case of solici- conclnsion and the reasoning in R. 
utioD of a man to a boy to commit k. Boberta, S3 Eng. Law & Eq. SS9; 
sodomy, and Kelly, C. B., affirming Dears. fidS; in which it was held that 
a conviction, said : "lam of opinion the procuring of dies wherewith to 
that to incite or even solicit another forgecoin is an indictable offence. It 
to commit a felony, or to do any act undoubtedly is; but it Is so because it 
with intent to induce another person is an independent misdemeanor, and 
to commit such offence, is a misde- not an attempt. 
meanor." Brett, J., said: "The in- ' R. n. Esgleton, Dears. 616; R. v. 
citing a penoo to commit a felony Ueiedith, R. & B. 46; 8 C. & P. 
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that can prove that a particular preparation was designed for a 
particular end. Thus a gun may be bought as well for hunting 
as for homicide. Nor can we lay down any intelligible line be- 
tween preparations which betray more clearly and those which 
betray less clearly a felonious purpose.^ Secondly, between prep- 
aration and execution there is a gap which criminal jurispru- 
dence cannot fill np so as to make one continuous offence. There 
may be a change of purpose, or the preparation may be a vague 
precautionary measure, to which the law cannot append a posi- 
tive criminal intent, ready to ripen into guilty act 

Yet we must again recur to the fact that some preparations for 
crime are of themselves of such a character, from their inher- 
ent illegal pemiciousness, as to afford the subject matter for 
independent indictment,' such, for instance, as the procuring of 
dies for the purpose of coining bad money,^ and procuring inde- 
cent prints with intent to publish them.* And eminently is this 
the case when, as has been sud, the preparations in question, by 
themselves, by force of ordinary natural laws, will, if undisturbed, 
result in crime. When such an attempt, if not interrupted by 
extraordinary natural occurrences, or by collateral human inter- 
vention, is likely to result in crime, then the defendant is indict- 
able. 

§ 181. Certainly mere preliminary preparations, in character 
te^Dt'" indifferent, cannot, as has been seen, be r^;arded as 
hav« goDe guilty attempts. Thus, walking down a street to a 
th« crime druggist's where poieon is sold would not be indicta- 
b«en com- 1*1® ^^ ^Q attempt to poison ; but purchasing the poi- 
^xto- *'"* "°^ putting it in the way of other human beings 
would be BO indictable.^ So purchasing a gun is not 



£89; R. V. Heath, B. & B. 181; R. v. * Dngdok e. R. 1 E. & B. 435; B. 
Woodrow, M. & W. 404; Com. v. v. Dagdala, Dears. C. C. 64. 
Horse, 2HaM.138; Bandolphtt. Com. * Mullen v. State, 4S Ala. 43. See 
e S. & R. S98 ; Peopla e. Brockway, 2 R. c. Dale, 6 Cox C. G. 14 ; R. v. Mere- 
Hill N. Y. fiS8; People v. Lawton, dith, 8 C. ft P. 089; B. v. Simmooi, 
S6 Barb. 126; Clarke's cage, S Grat. 1 WiU. 3S9; R. v. Roberti, 33 Eog. 
670; Cunmngham ». Stale, 49 Mies. Law & Eq.S39; Dean. 553. "If a 
685. man Inteads t^i commit murder," tvft 
> See Bossi, Tr^t^ de droit p^nal, Jervit, C. J., in the last cited case, 
18GG, t. ii. ISl. "the walking to the place where he 

■ Supra, §179. intends to commit it would not be » 

■ Robertb' case, Dean. C. C. 698. lufficient act to make it an indicUble 
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indictable as ui attempt,' bat aiming it is.^ So owning a 
false weight is not itself indictable, but using it as a means of 
cbeating is evidence, when connected directly with tbe pro- 
posed act, of an attempt to cheat." So to purchase iron to nse 
in making false keys is not an attempt at a particular larceny ; 
but it is otherwise when an impression is taken of a particular 
warehouse key, and a key, counterfeiting it, made, with the in- 
tent to steal from such warehouse, and the larceny is begun.* 
In other words, to make the act an indictable attempt, it must be 
ft eauae as distinguished from a condition.^ And it must go so 
far that it would result in the crime unless frustrated by extra- 
neous circumstances.' 

offence." Soalso said Lord Abinger, R, o. Roberta, 7 Cox C. C. 89; Deart. 

in R. B. Meredith, 8 C. & P. 389 : C. C. 5S9. 

" SiippoM > man intended to carnally * Supra, g 1 78. 

abuse a child, and wm to Uke his * Id R. tr. Taylor, 1 F. & F. 911, 

hone and ride to the place where the cited infra, g 187, Pollock, C. B., 

child waa, that would be a step towardi said: "It ia clear that every act 

the commisBJon of the ofFence, bat committed by a person with the view 

would not be Indictable." See an in- of committing the felonies therein 

tereatiog exteuslon of this principle in mentioned is not within the statute; 

R. t>. McCann, cited infra, § 187; and as, for instance, buying a box of lucl- 

also R. V. Taylor, 1 F. & F. Oil; fer matches with intent to set 6re to 

Roberts' case. Dears. C. C. 5SS. So, a house. The act moat l>e one imme- 

under a statute prohibiting entering diately and directly tending to the ex- 

a building, climbing up a roof, and ecntion of the principal crime, and 

then making a hole, is an attempt, committed by tbe prisoner nnder such 

R. V. Bain, L. &C. 129; 9 Cox C. C. circumstances aa that he has the power 

98. of carrying his intention into execu- 

1 It would be otherwiH if the gun tion. If two persons were to agree 

were used under any circumstances to commit a felony, and one of them 

prohibited by law. Roberts' case, were, in execution of his share in the 

Dears. C. C. GS9. transaction, to purchase an instrument 

* See argnment of Chief Justice for the purpose, that would be a inffi- 
Field, in People v. Murray, 14 CaL cient ofert act in an indictment for 
109, 160; a case, however, in which conspiracy, but not in an indictment 
sending for a m^strate to contract of this nature." On the other hand, 
an incestuous marriage, foUowed by in R- v. St. George, 9 C. It P. 483, the 
elopement, wag held, by an undue prisoner was indicted under the 7 
extennon oT the above doctrine, not Will. 4 and 1 Tict c. 83, i. i, for an 
to constitute an attempt to contract attempt to shoot; and tbe proof was 
such marriage. that he had put liis finger on the trtg- 

* R. n. Cheeseman, L. & 0. 140, ger of a loaded fire-arm with the in- 
staled sapra, g 178. tention of shooting, but was prevented 

* Griffin t). Sute, 26 Ga. 498. See from doing so. This was held by 
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§ 182.] CBWBS. [BOOK I. 

§ 182. If the means are apparently adapted to the end, then 
Means the publjc peace, so far as the attempt is concerned, ia 
^nnii/'^ 08 much disturbed as if they should be so actually ; 
■uitabic, ^„j hence the indictment for the attempt on such bti- 
dence can be sustained.' Were it otherwise, we would be forced 
to penetrate to re^ons beyond the range of practical jurispru- 
dence. For how can we say that any partieular means will cer- 
tainly effect any particular end ? The best laid plans, we all 
know, are frustrated. The best of rifles loaded, capped, primed, 
and well aimed, may miss fire ; or the party shot at may wear 
a coat of impervious mail, or, as was once suggested by Chief 
Justice Gibson, when discussing a parallel point, may fall down 
and die of apopleicy from fright before the ball pierces his heart. 
How can we under any circumstances do more than say of any 
particular agency, that it is " apparently " adapted to pro- 
duce the end 7 If so, the application of an agency apparently 
adapted to produce a crime is an indictable attempt, wbicb, as 
we have seen, is a deliberate crime begun, but, through circum- 
ttanees independent of the will of the actor, left unfinished. If 
the means employed appear both to assailant and assailed ade- 
quate, then the offence is complete. Indeed, the very fact that 

Parke, B., not to be ao attempt to the offence. Zachariae in Hayer, 

shoot within the statnte. But how- § S9. 

ever this ma]' be noder the peculiar ' In Schwarse'i etaaj' on "Tersnch 

sbUule, the ruling cannot be ■uitained und Vollendung," incorporated in 

at common law. Hollzendorff'B Strafrecht, i. 270, we 

PrepanttionB, which, onleu made have an elaborate examination of the 

■ubstantiTe crime* by itatute, are not objective anAof the BubjecUve tbeo- 

indictabls as attempts, have been clas- ties of attempt. By the fint of thoM 

siBed by a high authority a* follows : theories an attempt derives iti pua- 

1. Acts whose object is ta ward off ishabilily from the real character of 
contingent discovery, or to aecura to the instrument tiled; by the aeeond 
the per[>elrator the andisturbed en- theory, from the intent which the in- 
joyment of the fmits of the crime. strament was employed to effectuate. 

2. Acts undertaken by the perpe- From a condensed translation of this 
trator as experiments to determine the essay, published by me in the Central 
possibility of the crime, or to arrange Law Journal for July 18, 1879, I re- 
&n opportunity for iU commission. duce the following: — 

3. Acts consisting in securing the As to this distinction, it may be ob- 
agencies necessary for the execution served that there is no ^;encj of 
of the crime. which It can be absolutely said that it 

i. Acta conducing to the perpetra- wiU produce necessarily the intended 
tors' physical and menial training for effect; there la no oup between which 
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CHAP. Vm.] ATTEMPTS. [§ 182. 

a man, when assaulted, is entitled to ward off by blows an at- 
tempt at violence, which is apparent only, but not real, is deci- 

and the lip there mty npt be & slip, ment in itself obviooilj nnfit lesTU 
There can be no certaintjr that the us bo meani of detennining irhat was 
means will operate uotil thMe has the intention of the party charged, 
been a trial of the means. Tbe at- What right hare we to assume that K 
tempt which is made with unsuitable person aiming a broom at another if 
meaus, and that which is made with attempting to shoot? To prove the 
Inadeqaate means, are, objectirelj con- criminal intention it it neceuarjr to 
sidered, of the same character. Nei- put in evidence acts condstent with 
ther is adapted to effect the desired such intention, not acts to which the 
end. Neither is actually "danger- hypothesis of snch an intention is re- 
ODS." An insufficient dose of poison pugnant. A mere confetnon of th« 
may be not only innocent, bnt bene- party oannot convict when it is a con- 
ficial, and hence not a poison at all. fession that plainly shows there is no 
An insufficient dose of arsenic may be offence. If A. says, " I meant to 
as ineffective as a sprinkling of sugar, shoot B. with the broom-stick," this 
and hence, not merely " inadequate," confession is a confession of something 
but "unsuitable." If, therefore, an that whatever it u is not an attempt 
attempt with " inadequate " means is to shoot with a gun. A person con- 
indictable, BO must be an attempt fessing that he gave another sngar.be- 
with "unsuitable" means; if an at- lieving it to be such or not knowing It 
tempt with *' unsuitable " means is to be poison, cannot, on bis confession, 
not indictable, neither should be an be ooovicted of an attempt to poison, 
attempt with "inadequate" means. To this it is replied that tbe exisb- 
The same observaUon is extended to ence of a criminal will, and of an act 
means whose failure is impatable to performed with tbe intention to ef- 
the defective action of tbe offender fectuate this will, is as much present 
himself. The ball, which fails ba- when unsuitable means are used as 
cause the gun is badly aimed, is as in- when inadequate means are used. The 
effective as the ball aimed from too former is an error as to quality, th« 
great a distance. A false belief that latter aa Co quantity. Want of accu- 
the powder with which a gun is loaded racy of perception in the one case is 
is sufficient to make the ball effective no more a defence than defective ap- 
is as potent in defeating tbe offender's preciation of the quantity required is 
purpose as is the false belief that an a defence in the other case. It is 
unloaded gun is loaded. An error as true that from the use of absolutely 
to the length of a ladder to be used unsuitable means we may infer that 
in entering a house, or as to the fitnes* the iutention charged did not exist, 
of a skeleton key, operates to defeat This exception, however, does not 
die criminal purpose as effectively as apply to cases in which the means 
does an error as to the explosive ca- nsed, though really nneuitable, did 
pacity of a powder to be used to bant not appear so to the party employing 
open a gate. thom, as where sugar is used suppos- 
To this it is replied, to follow ing it to be arsenic. A person goes 
Schw^rze's compendium of the argD- to an apothecary to bay arsenic in or- 
ments on both sides of this interes^ng dw to poison another. The apothe- 
question, that the nM of an instra- cary, BospeoUng the object, gives the 
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BiTe of the iBBue. A. leveb an unloaded gun at B. ; and B. is 
justi&ed in using violence to prevent an injury to himself, which 
parcbaaer, iDstead of the ftnenic, a fore poiMD proof? The aoawer ia, 
harmleaa drag. la not the parcbaaer, that in rach caaea the inleni to kill ia 
supposing an intent to kill to be ea- that which makes up the offence. But 
tablished, indictable for the attempt? is not this abandoniiig the objecttM 
Whether, when the means are atterlj' stand-point, upon which the adherents 
unsuitable to the end, we may infer of this view rest? It is Rrguin^ in % 
a want of intent to hurt. Is a question vicious circle to say, as do the advo- 
as to the amonnt of evidence requisite cates of the objective theory, that the 
to prove (be offence; it assumes that attempt is only indictable when the 
the attempt with unsuitable means object is attainable ; and yet that 
maj be proved, the dispute being as whether the object is attainable de- 
to the evidence necessary to prove it. pends upon what was the intent. 
Even assuming that at the outset Suppose that the defendant, with in- 
means for the realization of the object tent to kill, used a poiaoo which has 
are not wanting, this is the case with lost its strength by time. He will not 
all kinds of attempts. succeed in poisoning, and if the ob- 
it is further objected that it is ab- jective theory be strictly carried out, 
Burd to assume that there can be a cannot be convicted. If it be replied 
"banning" of an undertaking of that because he intended to kill he 
which there cannot possibly be a must t>e uonvicted, then the objective 
" completion." But of many human theory must be abandoned. 
actions must we not say that they can Other practical difficulties stand in 
have DO "completion?" yet can we the way of this view. A gun is loaded 
say of these that they have no " be- with a charge of powder too slight to 
ginning?" It ia of the very essence cany the ball the required distance, 
of an attempt that the initiatory act Is not this an attempt? If not, how 
has not worked the intended result, many additional grains of powder are 
The reanon of the non-occurrence of necessary to make the offence? If it 
the result is indifferent; the only be, why is not shooting without pow- 
requisite is that the result should not der (supposing the offender believed 
have occurred. The Opposite view the gun to be loaded) an offence, and 
would establish the immunity of all if shooting without powder tie no of- 
attempts, unce the interruption of the fence, and shooting with inadequate ' 
offender's purpose in all cases of at- powder be on offence, at what point 
tempt shows the inadequacy of the between the two is the line to be 
means. A shot which fails because drawn? Or an attempt to poison 
the intended victim is cased in armor with an insufficient dose is said to be 
is on this reasoning aa little of an at- no offence, though if the dose be re- 
tempt as is a shot which fails becanae peated day after day the poiaon wonld 
the gun is uoloaded. It is siud, in- tie fatal. Hence, three or four times 
deed, that when there is no possibility administering poison in doses, each by 
of success In the attempt, then the at- itself insufficient to hurt, would be aji 
tempt is not indictable. But how as to attempt, though neither particular ad- 
the shot at the man in annor, or as ministration would constitute an at- 
to poisons administered to a peraou tempt. In other words, four zeros 
who has taken antidotes, and ia there- woold conatitnu a unit. Where, also. 



ovGoQi^lc 



CHAP. Vlll.] ATTEMPTS. [§ 182. 

after all is unreal though apparent.' But why ? Simply hecause 
the levelling of an unloaded gun at another person in such a way 
as to produce terror in the latter is a breach of the public peace, 
as well as an invasion of the rights of the individual. The law, 
therefore, declares the attempt which is the subject of legal in- 
tervention to include that which is made with means appar- 
ently adequate, whether or no these means are actually such 
as to be necessarily successful if employed.' The same dis- 
tinction is applicable on principle to indictments for attempts to 
poison." 

are i*e to find K test M to the efficienc; tbeorf concede that it ia uot an in- 
of the poisoD? Suppoee that, with dictable attempt for a person, in teod- 
intent to sweep away a whole familj, ing tberebjr to kill another, to resort 
poison is introdaced into a tureen of to incantations or invocationB of sup- 
soup of which the familjr in common is posed magicians or malevolent spirit*. 
about to partake. The poison would > See fully infra, §§ 606, 642 ; and 
be aulBcient to kill the children of the see Com. v. White, 110 Mass. 407. 
family, but not the adults. Shall we * As sustaining the argument of tlie 
say, Huppoung the attempt to be fnis- t«xt, see R. v. St. George, 9 C. & P. 
trated, that the offender is indictable 48S ; B. v. Lallemont, 6 Cox C. C. 
for an attempt to kill the children, hot S04 { R. ■>. Oluderar, 1 Den. C. C. 
not for an attempt to kill the adalte ? 615 ; S C. St E. 907; U. S. v. Bott, 11 
Or at what age of a child does an at- Blatch. 346 ; Com. v. McDonald, 5 
tempt to poison it cease to become in- Cush. S6S ; Com. v. Jacobs, 9 Allen, 
dictable? Or how can we determine, 274; O'Leary u. People, 4 Parker C. 
if the test be capacity to resist poisons, B. 187; Slatterly v. People, 58 N. 
what IB the capacity in any particular Y. SB*; People t>. Lawton, 66 Barb. 
case? 1S6 ; Mullen v. State, 45 Ala. 48; 
The true tbeoi?, it is therefore in- Tarver e. State, 43 Ala. 354; Kun- 
sisCed, is the relative avhjectiee ; that is kle v. State, 32 Ind. 220 ; overruling 
to say, the teat is, did the ofieuder in- State ti. Swails, 8 Ind. 624; State f. 
lend to hurt, and did he take means Shepbard, 10 Iowa, 126 ; Allen t>. 
apparently calculated to effect his end. State, 26 Ga. 395; Tyra v. Com. 2 
If so, the un suitableness of the means Mete. (Ky.) 1; State v. Hampton, 63 
makes no defence. To this rule an ex- N. C. 13; State o. Davis, 1 Iredell, 
ception is to be made, excluding cases 125 ; State v. Rawlea, 66 N. C. 334 ; 
where unsuitable superstitious agencies People v. Yslas, 27 Cal. 630; Long u. 
are employed. And the validity of this State, 34 Tex. 666. See also infra, 
exception is conceded in cases in which § 606. We have a parallel rule 
the agency of supernatural beings is lud down in cases of forgery. In- 
invoked, it being left discretionary fra, §§ 700 et leq. In apparent conflict 
with such beings to intervene or not. with the text is a gronp of English 
Hence the adherents of the subjective cases on statutes. In one of these 

t Den. C. C. 515 ; 2 C. & K. 90T ; State v. Clarissa, 
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§ 183. But if the meanB are both absolately and sppareDtly 
Umeana inadequate, aa where a man threatens another with 
•" «pp"- m^c, or aims at him a child's popgun, then it is plain 
■bwintBijr that an attempt, in the Bense of an apparent invasion 
i» DO at- of another's nghts, does not exist.* For to constitute 
**"'*'■ such an attempt there mast be such a preliminary overt 
act aa may, by the coarse of usaal natural laws, apparently re- 
suit, if not interrupted, in crime. It is the appearance of such 
connection between the attempt and the coDSummation that pal- 
liates violence on the party assailed in arresting the assailant 
before he goes further ; and it is this appearance which the law, 
when there is guilty intent, makes indictable, in order to prevent 
breaches of the peace. But when the means used are so prepos- 
terous that there is not even apparent danger, then an indictable 
attempt is not made out. This distinction is apprehended by 
several thoughtful German commentators,^ who hold that abso- 
lute inadequacy of means is a defence, while relative inadequacy 
is only a plea in mitigation of sentence.' 

§ 184. Whether there must be physical ability to complete the 
attempt on the part of tlie attemptor is a question which has al- 

itwu held that "shooting atanoAer * See ■ummarx id Geib, at tupra, 

penon " doei not take place when $ 102. 

the "other perton " is not in the * Seethe folloiring from an emlneot 

place ehot at J R. v. Lovel, 2 M. & French juiist : Roast, Traits, ii. p. 

R. 39 ; and that there can be no SI0-S13: D'ailleurs oil est le danger 

Bhooting with "loaded armi" irheo a pour lasoci^t^f oti est le mal mat^- 

gnn IB so stuffed that it cannot be riel? Que lui iutpone qn'on essaie 

fired. R. V. Bacris, 9 C. & F. 1S9. des actes imposaiblet ? Ce« actes 

See R. V. Lewis, 9 C. & P. S28 ; R. prourent, dira-t-on, une perverutd qui 

V. Carr, R. & R. 877 ; R. v. Whitley, eit k craindre. On Tent done fmn- 

1 Lew. C. C. lis ; R. v. James, I C. chir les boTDes de la justice p^nale, 

& E. 530; R. v. Gamble, 10 Cox C. poursniTie et punir la perversity en 

C. 045. These decisions may be right; g^n^ral, sous le pr^lexte d'uo acte qui 

but they do not touch indictments for n'a produit aocan mat materiel, pas 

attempts to kill. See, as open to mSme une danger, une atarme raison- 

more general exception, R. v. Shep- nable ? Dk* lors, il y aurait plus de 

pard, 11 Cox C. C. 302. raiaon encore k punir les bommes no- 

> SUke t). Barnard, 9 C. & F. 626; toirement vicienx et livr^ ft de fune>- 

R. v. James, 1 C. & K. 030; Torveri'. tes habitudes, lis sont plus i craindre 

Stat«, 43 Ala. Sfit; Robinson v. State, qu'une esp^a de fou qui essaie doo 

SlTex.170; Smith f. Stat«, 32 Tex. fois de faire un acte impossible. An 

593. analogous rule is laid down in forgery. 
Infra, § 696. 
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ready been touctied upon in its general relaliona. It is enough 
now to view it simply in relation to rape. If there be uust b« 
juridical incapacity for the consummated offence (e.g. ^^^^ 
infancy), there can be no conviction of the attempt ; capacity, 
and therefore, a boy noder fourteen cannot be convicted of an at- 
tempt to commit a rape.' It is otherwise when the incapacity is 
merely nervous or physical. A man may fail in consummating 
a rape from some nervous or physical incapacity intervening 
between attempt and executitm. But this failure would be no 
defence to the indictment for the attempt. At the same time 
there must be apparent capacity.' 

§ 185. That capability of success is essential to an attempt baa 
been proclaimed by high English authority ,b Lord Chief umd oat 
Justice Cockburn saying " that an attempt to commit a ^ ^^tJ 
felony can only be made out when, if no interruption '=*»- 
had taken place, the attempt could have been carried out suc- 
cessfully, and the felony completed of the attempt to commit 
which the party is chained." This limitation, however, has 
already been shown to be erroneous, it being clear that apparent 
adaptation may constitute the attempt.* And in conflict witii 
the above expressions of Chief Justice Cockburn is a subsequent 
case, in which the same court held that an attempt to produce 
miscarriage can exist when the attempt was made on a woman 
not pregnant.'' Certunly an attempt to suborn a witness would 
be indictable, though such witness was of a character so high as 
to make success impossible, or though the witness was incompe- 
tent.^ And so has it been ruled expressly that the taking a null 
false oath before an incompetent officer is an indictable attempt,^ 

1 B. e. EldenUw, 3 C. & P. 396; Cox C. C. 40; S. C, 1 Den. C. C. 187, 

B. V. Philip*, 8 C. & P. 736. S«e, ud under name B. v. Goodchild, 2 

however, contra, Com. <e. Green, 3 Car. & K. 293; Wilion v. State, i 

Pick. 380; People d. Randolph, 3 Ohio SUSIS ; Statev. Howard, 32 Vt 

Parker C. R. 213 ; WiUiamt v. State, 380; though lee Cam. v. Wood, 11 

1« Ohio, 233. And lee supra, S§ 69, Gray, 8S. 

ITS. « Infra, §§ 12M, 1271. 

* Infra, g 994 ; StaU i>. Elick, 7 * Infra, g 1328. 

Jones N. C. 66 ; Lewis v. State, 3& In New York, on the trial of an in- 

Ala. 880. dictment under the statute for an at- 

* R. V. CoUina, L. & C. 471. tempt to commit anon, it was shown 

* Sapra, § 182. tlutt the priwiner solicited one K. to 

* Infra, § C96 ; B. v. Goodall, 2 tet fire to a barn, and gave him ma- 
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and that destroying a ship with intent to de&and the insarers 
is indictable though the vessel was not insured.^ 

§ 186. We turn next from the actor to the object in view, and 
take up the question whether it is essential to an at- 
probnbls tempt that the object really exists.' In England, in 
withiD 1846, in a case just noticed, it was held that it was 
""^ error to convict of an attempt to steal from the pocket, 
without proof that there was something in the pocket to steal ; ' 
but this decision is not in accordance with the line of American 
authority,* nor with the reason of the thing, for the offence is 
not private simply, against merely the person whose goods are 
imperilled ; but public, indictable as a scandal and breach of 
public peace, irrespective of the question of personal loss. In- 
dependently of this consideration, who can say that the object 
of the thief was exclusively to take one particular article ? If 
the pleading, indeed, so put it to the court, as was the case in R. 
V. Collins,' and if it appear that the object thus stated is want- 
ing, then this ai^ument fails ; but in ordinary cases, when a 
thief attempts to go to a place to steal, then the presumption is 
that if be cannot get the object primarily in view, be will con- 
tent himself with another. This presumption was invoked in a 

teriala for the purpose : it wiw held the time the house was being broken 

sufficient to warrant a conviction, into the goods specified were not in 

though the prisoner did not mean to the house, but there were other goods 

be present at the commiiBion o( the there belonging to the prosecutor. 

offence, and K. uever intended to The jury found the prisoner guilty of 

commit it. People v. Bush, 4 Hill N. breaking and entering the dwelling- 

X. IS3. house and attempting to steal the 

1 U. S. V. Cole, a McLean, S13. goods therein. But the Court of Crim- 

* See supra, g 136. inal Appeal held that the couTiciion 

* R. f. Collins, L. & C. 471. could not be supported. Cockburn, 
Sir J. Stephen, Dig. C. L. art. 49, C. J., said : " 1 think attempting to 

argues that in such case there is an commit a felon; is clearljr distinguisb- 

aasault with intent to commit a felony, able from intending to commit it. An 

* Com. V. McDonald, G Cush. 365; attempt must be to do that which, it 
StUe ti. Wilson, SO Conn. 600 ; Kog- successful, would amount to the felony 
ere v. Com. 5 S. & R. 463. charged. Hera the attempt never 

* See R. V. M'Pberson, Dears, could have succeeded, as the goods 
it B. C. C. 197, where the pris- which the indictment charges the pris- 
oner was indicted for breaking and oner with stealing had been removed." 
entering a dwelling-house and steal- Compare R. v. Collins, L. & C. 471 ; 
ing therein certain goods specified in Roscoe's Cr. Ev. § 364. 

the indictment. It appeared that at 
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German case, in which the aaeumption was that the object the 
tbieves had in view, in an attempted entrance in a building, waa 
some grain they believed to be stored there, which grain bad 
been previously removed. It was held, however, that tbe at- 
tempt was to gteal, and that when there is such an attempt the 
thief would look forward to taking whatever he could get.' 

But more difficult questions arise when the object is absolutely 
non-existent. Suppose a man takes aim at a shadow or a tiee, 
iraf^ning it to be an enemy. The guilty intent here exists; 
but is there such an overt act as to make up an attempt ? Ac- 
cording to the definition of attempt heretofore given (a deliber- 
ate crime which is begun, but through circumstances indepen- 
dent of tbe will of the actor is left unfinished), we must answer 
this question in the negative.^ To shoot at a shadow or a tree 
is not an indictable offence, nnless under circumstances disturb- 
ing public peace.' 

This reasoning, however, does not apply where there is an 
actual injury attempted to the person or property of another, 
diough, from circumstances exterior to the actor's will, this 
injury does not produce its immediately contemplated result. 
Thus, as has been seen, an attempt at miscarriage may be proved, 
though it turns out the woman was not actually pregnant ; * and 

^ See Schwarze, uf supra ; and see forged ii absolutely and notorionsl; 

remarks of Coleridge, J., in B. b. noQ-eiistent. Infra, §g 693-696. 

Clarke, 1 C. & E. 421, as sanctioning Ladj Eldon, when travelling wirh 

lliis ; and Spears d. State, 3 Ohio St. her hasband on the Continent, bought 

586; Hamilton v. State, 36 Ind. 2S0 ; what ebs supposed to be a quantity 

and cases cited infra, g 820. of Frencli lace, which she hid, con- 

* See R. 0. LOTel, 2 M. & B. 38. cealing it from Lord Eldon in ooo of 
See supra, g§ lO'-lIl. the pockets of the coiich. The pack- 
In R. V. M'Pherson, D. & B. 201, age was brought to liglit by a. custom 

Eramwell, B., argued that if A. mis- officer at Dover. The lace turned oat 

takes a log of wood for B., and in- to be an English manufactured article, 

tending to murder B., strikes the Ic^ of little value, but of course not sub- 

with an ase, this is not an attempt to ject to duty. Lady Eldon had bought 

murder B. This h adopted by Sir J. it at a price vastly above its value, be- 

Stephen. Dig. Cr. Law, art. 49. But lieving it to be genuine, intending to 

bow if A. had shot at the Ic^. See, for smuggle it into England. Here was 

criticisms on the couclurions in tbe an attempt to smuggle, though the ob- 

text, Cent Law Jour. July 18, 18T9. ject was one not susceptible of being 

* An analogy may be found in cases smuggled. 

of forgery, which ceases to be indict- * R. v. Goodall, 2 Cox C. C. 40; 1 
able when the person whose paper is Ben. C. C. 187; 2 0. & K. 293. 
VOL. t. IB 225 
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BO, DO doabt, an attempt at fargeTj oonld be snstMned, altbongli 
the foiled paper attempted to be made could not by any possi- 
bility defraud.* And so, if tbe shooting be at a shadow suffi- 
tnently near luiother person as to put the latter in peril ; or if 
the shooUng be at an empty carriage, the offender supposing it 
to be occupied, then the attempt is made out, on the ground that 
it is a misdemeanor to shoot into any place usually frequented by 
human beings.* It need scarcely be added that where a person 
shoots at a crowd generally, intending to hurt any one who may 
be hit, he may be indicted for an attempt to hurt A., one of the 
crowd.' So where A. shoots at B. mistaking him for C, if there 
is an actual assault on B., though under a mistake as to who he 
is, A. may be indicted for attempting to kill B.* 

§ 187. Of abandoned attempts we have, in our criminal prac- 
tice, few illustrations, unless it be in cases of attempts at treason, 
of which the English state trials give instances, where the defence 
was that the defendant withdrew from the traitorous conspiracy 
before an overt act. This defence, however, has been more than 
once overruled, for thongh it constitutes an appeal to clemency, 
it is no defence to the charge of traitorous combination.' 

Tbe true hne of distinction is this : If an attempt be vol- 
Ab»n. untarily and freely abandoned before the act is put in 
tnnpii'not process of final execution, there being no outside cause 
indu:iabi«. prompting such abandonment, then this is a defence ; 

I B. V. Nuh, 2 Den. C. C. 493; B. appeared that he had delivered poiioD 
V. Dodd, 18 Law Times N. S. 89. to V., and desired liim to put it into 

* See Bupra, g 120; infra, §§ 819, B.'s beer; Y. delivered the poison to 
820. B. and told bin what had passed. It 

* B. IT. Fretwell, L. & C. 443 ; 9 was held that the prisoner coald not 
Cox C. C. 471. See supra, § 111; be convicted on this indictment. Bat 
inCra, § 319. quare if this is not an attempt indict- 

* E. t>. Holt, 7 C. & P. &1S. See able at common law. See tbe case of 

B. D. LalUment, 6 Cox C. C. 204. R. r. Higgins, ivpra." Boicoe's Cr. 
See infra, §§ 817, 318; and particu- Er. 303. Tbe difficulty in such case, 
larly supra, §§ 107-111. at common law, would be removed by 

An interesting question arises averring the attempt to be to induce 

whether an indictment lies when ca- such third person to administer pol- 

pabilitj of success depends upon tbe son. 

intervention of en independent third * Stephens v. Kyers,4 C. ScF. 349; 

person. "In B. v. Wiltiuns, 1 Den. 1 Hale, 618; though see B. v. Mul- 

C. C. 89, tbe prisoner was indicted ckby, L. B. 3 U. L. Ap. 817; R. e. 
under tl:e lost-mentioned section for HcCann, 28 Up. Can. Q^B.<»16; Gofi 
atiempdng to administer poison. It v. Frime, 26 Ind. 196. Infra, § 228. 
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CHAP. Vm.] ATTBUPTS. [§ 187. 

but it is otherwise wli«i the {wocess of ezrcutioQ is in sucb a 
condition that it proceeds in its naturaL coarse, without th« 
attemptor's agency, until it either succeeds or miscarries-^ In 

such a case, no abandonment of the attempt, and no withdrawal 
from its superintendence, can screen the guilty party from the 
results.^ 

* In the issue of Tolantttrineu ire inspecting him. Certainlj' we cuinot 

maj coDuder the following contio- consider his withdnwal under such 

gencies : — circumsluicea voluntarf . And so 

Suppose that a burglar finds that speak the cases cited, 
the window he expected to enter has But sappooe the hindrance which 

been blocked up during the night. Or caused the offender to hack out was 

suppose, as wu the case in one of the imaginary. It was not a cause outside 

attempts oq the life of William III., of himself. It was a cause inside of 

the assassios, as they approach, see himself. Here, agun, we are entan- 

in the distance a r^ment of caTalry gled in a metaphysical discussion. Are 

encircling their intended Tictim. Or what we see in any case real exist* 

suppose that the pickpocket, just as he encee, or can our impressions of them 

is inserting his hand, is arrested hy be at the utmost anything more than 

a police officer. No one womld doubt mirrors within ourselTes? But if alt 

that in all these cases the consumma- abandonment is Toluntary when pro- 

tioD of the offence was hindered by duced by impressions within ourselres, 

causes outside of the wiU of the of- there can be no involuntary abandOD- 

feoder. He was physically prevented ments, since there are no abandon- 

from effecting the purpose. He could ments not so produced. Snch is the 

Dotbavepenetrated the wall, or broken reply we may make, taking even the 

through the line of cavalry, or picked most realistic metaphysical theorists 

the pocket when in the policeman's as our guides, to thou who argue that 

grasp. an unreal impresuon of danger is not 

But a much more difficult question an eSective cpndition. It is enongh, 
arises when the attempt is not phyai- however, to say that as in other cases 
caUy interrupted hy extraneous condi- (e. g. self-defence) unreal impressions 
UoDS, bnt where these conditions are are regarded as efiective conditions, 
such as to induce the offender to with- they may he so regarded in this case. 
draw. Suppose that instead of 6nd- * See K. c. Taylor, 1 F. & F. 511 ; 
ing the window walled up he Bees R. v. Sharpe, 3 Cox C. C, 2S8 ; 
some slight disarrangement in the State v. Blair, 13 Rich. 93. Thus in 
premise! which leads him to suspect treason, which is a high grade of at- 
that he is watched. Suppose that in- tempt, where the attempt is frustrated 
stead of seeing the line of cavalry in hy extraneous interruption, then such 
his way, he finds a change has taken frustration is no defence. O. S. v. 
place in the appointments of the pal- Pryor, 3 Wash. C. C. ISi. But in 
BCe, from which he infers that the plot such case (e. g. an abortive attempt to 
has been discovered. Suppose that communicate intelligence, or to fur- 
instead of being caught by the police- nish supplies to an enemy) the proper 
man he sees somebody in the distance, coarse is to indict for the attempt, 
a good deal like a detective, cnrionsly But see contra, U. S. v. fYyor, supra, 
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§ 187.] CBiUES. [book I. 

Bat how, if in addition to abandoning the attempt, the guilty 
partj takes means to canae it to effectually miscarry, as when 
he informs a person to whom s poisoned dish has been sent that 
the dish is poisoned; and the mischief is stopped? Here, so 
far as concerns the actor, the attempt is abandoned before it 
has been Tirtually put in process of final execution ; and hence 
this abandonment is a defence.^ The offender has retreated in 
such a way as to render it impossible for evil consequences to 
ensue. 

For the doctrine that abandonment of an attempt not yet put 
in procesB of final execution is a defence, two reasons are given.' 
First, the character at an attempt is lost when its execution is 
Tolantarily abandoned. There is no conceivable overt act to 
which the abandoned purpose could be attached. Secondly, the 
policy of the law requires that the offender, so long as he is ca- 
pable of arresting an evil plan, should be encouraged to do so, 
by saving him harmless in case of such retreat before it is pos- 
sible for any evil consequences to ensue. Neither society, nor 
any pnvate person, has been injured by his act. There is no 
damf^e, therefore, to redress. To punish bim after retreat and 
abandonment, would be to destroy the motive for retreat and 
abandonment.^ 

It is to be noticed, however, that as the attempt is only prova- 
ble by some overt act, so the ahandonment of the attempt cannot 
be proved by mere conjectural tests or by declarations of mental 
change. As declaring an intention to do a thing is not an in- 
dictable attempt, so declaring an intention to give up an attempt 
is not an abandonment of the attempt. If it were otherwise, 
criminal attempts, especially political, would cease to be indicta- 
ble, for there are few cases in which such criminal attempts, 

in which it waa held th&t Ruct attempt actum: A quidem consummatnm est 

waa treasoDi compare R. v. Hense;, 2 et perCectum, dod potest postea poe- 

Ld. Ken/on, S66 ; 1 Burr. 642; and Dilere ut evit«t poeDam. Si antem 

Me infra, g 225. actum non consummatum est oec per- 

* See 1 Hale, 618; Goff v. Prime, fecUim: si qaidem quia noluit, sed 
20 Ind. 196. pottut, licet poenitere, et non incidit 

* Berner, Lehrboch d. Strafrechts, in poeoam. See also Seneca Aga- 
p. 176. mem. v. 243 sq. Nam eera nunquam 

* The Roman law strikes at this est ad bonos mores via : Quern poeni- 
aamedlstiaction: Glost. ad L. 67, D. tet peccaise, paene ei 
de fnrt. (47. 2.) Si proceHum est ad infra, S 32S. , 



ovGoQi^lc 



CHAP. VIU.3 ATTEMPTS. [§ 18T. 

when in process of execution, are not disavowed. There must 
be Bubstantive acta showing that the abandonment was real, 
juBt as there muBt be Bubstantire acts showing the attempt was 
real. 

It should be remembered, also, that if such abandonment is 
caused by fear of detection it is no defence, if the attempt pro- 
gress sufficiently towards execution to be per »e indictable before 
SQch abaodoDmant. Thus if a thief, when moving his hand to- 
wards a pocket, desists on seeing a detective, the offence is made 
out. To the same effect, perhaps, may be cited two American 
decisions, in which attempts at rape, abandoned before consum- 
matioD, were held indictable.' It is true that it may be observed 
that in these cases the offence of felonious assault was complete, 
prior to the period of abandonment. More exactly illustrative 
of the principle is an English case tried before Chief Baron Pol- 
lock, in whicli it appeared that the defendant, having lighted a 
lucifer match to set fire to a stack, desisted on discovering he was 
watched. It was held, and properly, that this abandonment of 
purpose was no defence.^ It must also be remembered that if an 
attempt — «. g. an assault — is frustrated by force, such frustra- 
tion is no defence.' 

* Lewis D. State, 8a AU. SaO; State there was a small gate, but there wu 
r. Elick, 7 Joaes N- C. 68. See al«o no proof that the^ came nearer the 
State V. McDaniel, 1 Wintten, 219. hoase tban twelve or thirteen feet, nor 
And see, as quslifyiog sbore, Kell; v. did the; pass the picket gate. The; 
Com. 1 Graat (Penn.),481. Seeiofrs, went, aa it waa lupposed, to the rear 
S 779. of the hoQBe, and were not seen after- 

* R. D. Taylor, 1 F. & F. fill. See wards. It was held by the Queen's 
aapra, § 181. Bench that there was not sufficient 

* Stephen v, Kyen, 4 C. 3c P- 849. establishment of a persistence in the 
Infra, § 604. attempt to jnstif; a conviction, the 

In an Upper Canada prosecution attempt appearing to have been vol- 
fOT' an attempt to commit burglar;, it nntaril; abandoned before an; mis- 
was proved that two defendants agreed chief was done. It was added, how- 
to commit the offence on a certain ever, that if it appeared that such aban- 
night, together with C., who, however, donmeotwainotvolDntar;, but caused 
was detained at home b; his father, b; surprise and interruption from 
who suspected the design. The de- others, and that but for such surprise 
fendants were seen about midnight and interruption the; would have 
entering a gate fift; feet from the carried out their burglarious design, 
house; the; came towards the bouse there was ground for a conviction, 
to a picket fence in front, in which R.o.HcCanD, 26 Up. Can. Q-B.SIT. 



oyGooi^lc 






J 191.] CRIMES. [book I. 

§ 168. Where the attempt is resisted at first, bat the oonsam- 
vrhta It- mation of the crime is assented to, the offender may be 
indicted for the attempt. In rape and robbery we can 
conceive of cases of this class. A man assaults a wo- 
man with intent to ravish. She resists ; but ultimately 
yields. Here, if his intention was to use force to the 
yielded u). end, he is indictable for the attempt,^ thot^h it is 
otherwise where he did not intend to use force.* 

§ 189. Where the attempt is acquiesced in by the party in- 
Acqnie*- j^red, through fraud or incapacity, the acquiescence 
does not bar the prosecution.' 
It is clear that when the person injured is incapable 
Aoliu!^^ of giving assent, snch assent cannot be set up as a de- 
fence.* 

n. IHDICTMEHTS. 
§ 190. In indictments for attempts the laxity permitted in as- 
Id indicu ^aults will not be maintdned. No doubt it is enough 
m«Dt, tba to charge that A. did " make an assault " on B. But 
mitted in the reason is that " assault " is a term which describes 
does not ftn i^t easily defined ; which asserts a consummated 
hold good. Qflgngg . and which is always indictable, no matter in 
what sense the term may be used. But "attempt" is a term 
peculiarly indefinite. It has no prescribed l^al meaning. It 
relates from its nature to an unconsummated offence. It covers 
acts some of which are indictable and some of which are not. 

§ 191. Nor do decisions under statutes rule the question at 
Nor do common law. It is within the power of the English 
ndi"*^ parliament, and, as it has frequently been mled,^ of 
feet qaat- the legislatures of oar American States, to pass statutes 
common declaring a particular act to be indictable, and provid- 
ing that it shall be enough to describe such act in the 
statutory terms. When this is done by direction or implication, 
it is proper for the conrts to hold, as has been done, that an in- 
dictment, chai^ng that the defendant did "attempt" to feloni* 

■ See Intra, § BT7; SUte v. HsTtt- * B. v. Utyen, 13 Cox C. C. 811. 
gao, 8S Vt GOT. For other cues tee Supra, S l*t. 

npra, 5 141. • See Wlurt. Crim. Plead. & Prao. 

■ Ibid.; Tajlor v. State, SO Ga. T». § 90. 

■ See supra, g 146. 

280 
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CHAP. VIII.] ATTMIPTS. [§ 192, 

oobI; steal from the house of A. B.,^ or " to commit a rape " on 
A. B^* is good. But this does not touch the (jueBtion at common 
lav. 

§ 192. At common law such facts mnst be set forth as shov 
that the attempt is criminal in itself. Attempts may bidJctnent 
be merely in conception, or in preparation, with no '^uW"*' 
causal connection between the attempt and any partic- summoI 
alar crime ; in which case, as has been seen, such at- ' ""^ ' 
temptsare not cognizable by the penal law. On the other hand, 
when an attempt stands in such connection with a projected, de- 
liberate crime, that the crime, according to the usual and likely 
course of events, will follow from the attempt, then the attempt 
isan offence for which an indictment lies. Now it ia a familiar 
principle of criminal pleading, that when an act is only indict- 
able under certain conditions, then these conditions must be 
stated in the indictment in order to show that the act is indict- 
able. Nor does it make any difference that the ofEence is made 
so by statute.' Thus statutes make indictable revolts and ob- 
taining goods by false pretences; yet an indictment, chaining 
simply that the defendant " made a revolt," or " obtained goods 
under false pretences," would be scouted out of court.* On the 
same reasoning, in an indictment for an attempt to commit a 
crime, it is essential to aver that the defendant did some act, 
which, directed by a particular intent, to be averred, would have 
apparently resulted, in the ordinary and likely course of things, 
in a particular crime.* 

1 K. D. JiJintoD, 1 L. & C. i88. Stale, SB AU. S60 (nnder * apeoUl 

■ See Lewis v. Slate, SS Ala. 380. atatate) ; State «. Johnston, IT Tex. 

* Wlutrt. Crim. Plead. & Frsc. j 23. 

191. The qnevtion, it ahould be remenf 

* Ibid. §$ 161-2. Infn, § 1S2T. bered, depends largelj on the coa- 

* See, u tiutuniDg the oodcIuuooi ttnictioa of the statute. In Masea- 
of the text, R. t>. Muih, 1 Den. chasetts, it is not necetiary, in an 
C. C. 505; B. V. Fowies, 4 C. ft P. indictment for an attempt to commit a 
071; TT. S. o. Ulrici, 8 DUloo, 5SZ; crime, within the Rev. Stat. c. 1S3, $ 
State F. Wilson, 30 Conn. BOO; Bu- IS, that it shonld be directlf charged 
dolph It. Com. 6 S. & R, 898; Mears that tha act attempted was a crime 
V. Com. 2 Grant, 3S5; Clark's case, 6 pnnishable bj law, ptovided it appear 
Grat. 67S ; State v. firennsD, 3 Nev. to be so from the facts alleged. In aa 
338; Anthony v. State, 39 Ala. 27; indictment for an attempt to bun a 
Beasley v. State, 18 Ala. 535; Trex- building, it ia not neceMaiT- to describe 
lev V. State, IS Ala. 31 ; Lewis o. the combustible materials used for the 
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§ 193.] CRIMES. [BOOK L 

§ 193. The cumulation of facte, therefore, to show the criminal 
Cainai*- character of the intent, is not duplicity. Thus a Mas- 

{«?»"«« aachusetts indictment under Rev. Stat. 183, §12, is 

dnpiicity, not bad for duplicity, when, besides setting forth an 
" attempt " to set fite to a building, it avers a breaking and en- 

pnrpose. Com. r. F1j-nn,3 Cneh. 529. night-time of the said da}' aforesaid. 

See Com. t>. McDonald, 6 Cuih. 36S; at, &c., did attempt to commit an 

Com. V. Sherman, 105 Man. 169. Ad offence prohibited by law, to wit; witli 

indictment baa been gnstained which force and arms, with an axe, &c., with 

charged that the defendant, with in- a wicked intent on the dwelling-boDse 

tent to steal the personal property of of D. H., &c., in the night-time, fe- 

a certain woman, the property " ttting loniously and burglariously did break 

in her poclcet and on her person," and enter, and with the intent with the 

did "thrust, insert, put, and place said aze to open and enter," &c., and 

bis band upon the dress, near and steal, ** hat sud S. U. did then and 

into the pocket of the said woman, there fail in the perpetration of said 

without her knowledge, and against offence," was held good as an indict- 

ber will," &c. Com. v. Bonner, 97 mentforanattempttocommitbarglai; 

Mass. 6ST. The Supreme Court of at common law. Hackett v. Com. 19 

the United Sutea (U. S. r. Simmons, Penn. St. 9S. Bat see Mears v. Com. 

96 U. S. § 360) held ihat in an indict- 2 Grant, 385. 

meut for soliciting or inciting to the In England an indictment stated 

commission of a crime, or for aiding that the prisoner "did unlawfully »t- 

or assisting in its commission, it is not tempt . and endeavor frandulently, 

necessary to state the particulars of falsely, and unlawfully to obtain from 

the incitement or solicitation, or of the the Agricultural Cattle Insurance 

aid or assistance. Harlan, J., citing Company a large sum of money, to 

Wh. C. L. 7th ed. g 293; U. S. tr. wit, the sum of £22 10«., with intent 

Gooding, 12 Wheat. 460 ; U. S. v. Ul- thereby dien and there to cheat and 

rici, 3 Dillon, 535. See, to same effect, defraud the said company," Sic. It 

State V. Dent, 3 Gill & J. 8. was held: 1st. That the nature of the 

In Virginia, an indictment simply attempt was not sufficiently set forlh; 
averring that the defendant " did at- 2d. That the indictment did not con- 
tempt feloniously to mtdm," &c., C. tain facts amounting to a statement of 
R., was said to be not sufficiently a miBdemeanor, as the money was not 
precise. Clark's case, 6 Grat. 679. laid to be the property of any one. 
The indictment "should allege," said R. v. Marsh, I Den. C. C. fi09. See 
Leigh, J., "some act done by the de- also R. v. Cartwright, R. & K. 106. 
fendant, of such a natnre as to consti- It is enough in England to charga 
tute an attempt to commit the offence that the defendant " the goods and 
mentioned in the indictment.'' And chattels of C. D., in the dwelling- 
in Pennsylvania, the same rule exists house of the said C. D., sitnat« in the 
in reference to common law indict- borough of B., did attempt feloniously 
mentsfor attempts. Randolph r. Com. to steal, take, and carry away." R. 
6S.&R.S98. K. Johnson, 1 L.&C. 489. See B. v. 

In Pennsylvania, an indictment Bullock, Dears. 6S3; R. v. Marsh, 1 

charging that S. A., on, &c., " in the Den. C. C. 509 ; 3 Cox C. C. 070. So 
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OHAP. Vra.] ATTEMPTS. [§ 197. 

tering of the building.^ Hence the attempt may be alleged to 
be to commit more ofiencea tbaa one.' 

m. JDEISDICTIOII. 

§ 195. The qneation of jurisdiction, when an attempt ia pnr- 
saed through two or more distinct sovereignties, is elsewhere dis- 
cussed.^ 

It is clear that such attempt is cognizable in the place where, 
if not interrupted, it would have been executed ; * and Attsmpti 
from the very nature of things, it most be cognizable l^'^ at 
in the place where the preliminary overt acts consti- ^J,"'"""'" 
tuting the attempt are committed. 

IT. ETIDENCB. 

§ 196. As in consummated crimes the intent, which is here 
essential, may be inferred by the jury from facts.^ Thus 
when an indictment alleges that a party attempted to b« interred 
set fire to a dwelling-house, with intent to bum it, by 
attempting to set fire to another building, the jury are author- 
ized to infer the alleged intent from the evidence of the attempt 
to set fire to the other building.* It has been ruled, however,'' 
where a prisoner burned a bole in the guard-house where he 
was confined, in order to escape, and with no intent to con- 
sume or generally injure the building, that this was not an at- 
tempt to burn the hoose.^ 

Whether when the intention is to hurt B., and the hurt falls 
on C, the defendant is indictable for an attempt to hurt C, has 
been already inddentatly noticed.^ 

§ 197. If the instrument by which an attempt is ef- Adeputioa 
fected is apparently adapted to the end (e. g. a gun to ^Jj^ ' 
shooting), this is a sufficient prinuf /am case. The /"«""•»■ 

alM in New York. People v. finih, * R. v. Colluis, L. & C. 471 ; » Cox 

4HH1,133. Con(ni, Bute B. WUson, C.C. 497. 

80 Conn. COO; Clark't cMe, 6 Grat. * See niprft, g 176. 

675. * Com. V. Harney, 10 Met 422. 

I Com. V. aanwif, 10 Met. 422. ^ Jenkina t>. State, B3 Gs. 33. 

■ Ibid.; B.i>.FuUer, 1 B. fcP. 180. * Bat *ee Luke t>. Sute, 49 AU. SO. 

» See infra, % 288; and see Griffin • Supra, §§ 109-120. 
r. People, 26 Gt. 493. 
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§ 199.} CBDoa. [booe i. 

defendant most provd that the gun waa not loaded and known 
not to be so.^ 

T. PBIKCIPALS AKD ACCESSARIES. 

§ 198. All confederatea in the attempt, whether preaent or 
AlieoDfBd- ^^^^''^ ^^ ^^° overt acts, are responsible as principals, 
eraui «« ^hen the attempt is a misdemeanor.' 

Hence an averment that three joint defendants, in 
an indictment for an attempt at larceny, "put their bands" 
into the proaecutor'a pocket, may be sufitfuned by evidence that 
while all participated in the act only one put his hand in the 
pocket.' 

If the attempt is a felony, co-defendants are responsible ac- 
cording to the laws of principal and accessary.* 

TI. TERDICT. 

§ 199. The topic of verdict, in cases where au assault or at- 
At com- l^mpt is proved on an indictment for a greater offence 
■""" '" "(c. g. felony), is elsewhere noticed.' It may now be 
specially stated, that while by the old common law 
__"ind^ there can be technically no conviction of an attempt on 
Mmpi«ud a count for felony, this power is given to juries in 
"'^' many jurisdictions by statute." But unless the atUmpt 
be averred in the indictment, there can be no conviction of the 
attempt on statutes which simply give power to convict of minor 
offences enclosed in major.' 

It has been held in England, that under an indictment charge 
ing H. with rape, and U. with aiding and abetting, H. could be 
convicted under the stat. 32 & 33 Vict. c. 29 of attempting to 
commit the rape, and U. of aiding him in the attempt." 

^ Caldwell v. Sute, 3 Tezu, 18. ■ Wharton Crim. Plead, ft Erid. 

Supra, § 182. §§ !49-fiO, 46A-7. See R. v. Bird, 3 

■ R. D. Wyatt, S9 L. J., M. C. 63; Deo. C. C. U; R. t>. Reid, 2 Deo. C. 

R. t>. Hapgood, L. R. 1 C. C. 331; C. 89; Slat« o. WUmd, 30 Conn. 

Chi t>. Com. 6 Grat. 703. lofra, § 233. 000; Hill o. State, it Oa. 136; Wdf 

■. Com. v. Fortune, 106 Mam. 693. f. State, 41 Ala. 412. 

* See R. V. Hapgood, L. R. 1 C. C. ' Infra, $$ 240-60. 

331 ; ColUna if. Sum, 3 HeUk. 14. ■ R. *. Uappmd, L. R. 1 C. C. 

• Wharton Crim. Plead. & Prac. 381. 
S 961. 
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OHAP. Vin.] ATTBMPTS. [f 200. 



TH. PUNISHMENT OF ATTEMPT. 

§ 200. For tbe reasons heretofore given, the punishment of an 
attempt Bhoald be less than that of the consummated Pimi«h- 
crime. The attempt involves neither the duration of sbouid be 
premeditation, nor the obduracy of purpose, which he- that'o" 
long to the crime when complete. And the policy of ^^j"" 
the law is, by assigning more lenient punishment to the crim*- 
incomplete offence, to arrest offences in tbe process of comple- 
tion. This view, so long neglected in English law, and which 
English and Ameiican judges, acting on what is called the pre- 
ventive fwlicy, even now sometimes lose sight of,' is essential 
to a sound ethical jurisprudence.' 

> Supra, g 10. p^oal, ii. pp. 31S-3S4; ill. pp. 7-lS : 

* See Geib, vt tupra, § 99. Fkto de " L> tentative eit tiiBpendue par nn 

legg. ix. p. are, iq. : iav Tif duivoiT^elf dvdDement fortait; mais skns cet 4y4- 

rj Bou^l^ci KTBvai Tcd f3um, irXJv Cm 6 Dement le crime anrait-il 6t6 cod- 

*6iu>t tfaivi, TpCiari f^, imucrdvai iVt »amm6 ? Cela eat possible ; si I'oa 

iMuiiaTTop, riv SiaixitiSfrra r» itai Tfio- TBut, probable ; mais rien de plua : 

MFTo oCruf 06c iiim i^tiv, oMi alia- car, li c'eBt nne toub tentotive, I'ao- 

litvm aUur D ta»tt7cep imxTdvavra. imt- tear pouvfut kuisi ae dduater. Ce 

je» i^ *«7v ^iw)!. <b.^.fi5". ^ Hot gu_,iu, de volontS, de denrt ulMriam- 

«irt.&u^«.8f^rt.*rirt.Tp««vra ^^^f^^^, Point de (ait r^vd- 
^rrr,^i;?nj^ •*-■ ^o.-teUpaniederi.- 

daipait IMvra, nai (o} iwrn-iodfaww, rbv •uspension de la tentative, est one im- 

fOv AivoTot' i^tTulv Toil rpuaavnc, ficrfio- put&tioD baiardde; c'eat imparter ce 

Toam <B rir T**' yarma niXtv atru yiyvtv- qae I'on ignore ; c'eet ponir la pen- 

Aoi, Ad fiimi KapmAiievoii Ssraatni Tip/ abni ai« par conjecture. Cepeodant ai la 

KTTloa'. So Beccaria dei delitti e deJJe peine doit Slie la mtme que celle du 

pene, § 37. (§ 14.) p. 139: " Ferchfa le crime conionim^, il faut la mSme cer- 

leggi non puniscono rintenzioae, non titnde noD-ieulement nir la Tolont4 de 

h perb che no delitto, che comiuci con I'agent, mail anr la perseverance de 

qaalcbe azione, che ne manifest! la cette volonte. San* cela, on peut 

Tolontk dl eaeguirlo, non meriti una croire f^re una loi utile; miis il ne 

pena, benchi miaore all' esecnzione faut point parler de jnatice De 

medeaima del delitto. L'importanza I'antre c6t^, si I'oo prend en conaiddr- 

di prevenire un attentate antorizia ation le mal materiel produit par la 

una pena; maaiccome tra I'attentato tentative, comment en conclurequ'elle 

e I'eaecttzione vi pub estere un Inter- doit Stre punie comme le crime mSme 7 

Tallo, eoai la pena maj^re riaerbata La violation du droit menacd n'eat paa 

al delitto conaumato pub dar luogo al accomplie ; peut-fitre mfime n'y a-t-Il 

peotimento." So KomI Traits de dKHt encme d'autre mal objectlf que le 
236 
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danger et I'olarme. Aiari, soit qa'aa hnmiuDe lapr^tendue parity de U ten- 

considbre la partie morale, toit qn'on tative et dn crime. La loi qui U sapc- 

t'airSteiilapartie roat^ellederacte, tionne n'est done plus qn'mie mesore 

rien nejuBtifie&ux yeux de la jnatice d'utUit^ etde convenauce." 
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CHAPTER IX. 



ACCESSARYSHIP, AGENCY, MISPBISION. 



I. Statdtobt Chahom. 

Common t>ir reccDtlf modlAad by 

fUtuM*, i aoe. 

II. pBinciPALa. 

Principal in flnt d«giM Is actiuil per- 

petralor, { SOfl. 
Presence it not ncceaMry wbao cuual 

oinnectioa is immediate, t. g. when 

agent ia icresponsibU, % 20T. 
Meeaaij befon the fact cannot be 

CODricted M principal, { DOS. 
Non-re*ldent party may ba lUbla for 

agent's acta, } 309. 
Wife not ordinarily co-prindpal with 

hoaband, f 310. 
Principals In the Mcond degree are 

those present aiding and abattlog, 

jail. 

It principal is irrespoDsible, indict- 
ment ahonld not be for aiding and 
abetting, f 212. 

Confederacy witlk eanstrnctiTe pres- 
ence may constitute principal, { 
213. 

But act most result from confederacy, 

salt. 

In doels all are principals, % aiB- 

Penons abetting suicide are princi- 
pals in marder, { 316. 

Persons executing parla of crime sep- 
arately are prindpals, } 217. 

Persons outside keeping watch are 
principals, { aiS. 

An abettor mnst be near enongl) to 
giro assistance, { ai9. 

FersooB confederating tor wrongful 
purpose are chargeable with inci- 
dental felony, { 330. 

Distinction between [wo degrees only 
essential when punishment varies, 
{331. 

Conviction of principal in the first 
degree not a condition precedent to 



trial of principal Id second degree. 



*SS 



In 



all a 



}233. 

And so as to 

{324. 

m. AOCESBARIU BBPOBS THE FACT. 

Commanding and counselling eonsti- 
tnte actessaryship before the fact, 

§a36. 

SoTsral instigators may be combined, 

{235 a. 
Uust be causal connection, { 3aS. 
Silent acquiescence is not ' 

ling, { 237. 
Countermanded advice does 

plicate, { 328. 
Accessary not liable for collateral 

crime, } 229. 
Relative guilt of accessary and prin- 
cipal, { 330. 
Assistsnca must be rendered knoi 

ingly and really, \ 231. 
May Im accessary before the tact to 

manslangbter, \ 333. 
Accessary before the fact need not be 

originator, { 233. 
Quantity of aid immaterial, { 331. 
Conditions of time immaterial. { 335. 
Grade of guilt not oeceseaiily the 

same, { 336. 
Conviction of principal no longer a 

preraqnisile, { 237. 
Indictment must particularize ofience, 

{238. 
Verdict must specify grade, { 289. 
Attempts, { 340. 
IT. AccBBBABiBg AirrnK rHB Fact. 

An accessary after the fact Is one who 

subsequently assists or comforts 

the felon, { 3*1. 
Knowledge of principal's guilt is es- 
sential, { 242. 

287 
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Wife i* not (0 liable, S31S. 

CoDVlctian of princip*) priad Jacit 

evidoDcs of guilt, { 344. 
iDdictmcat miul ba aptcifle, { 345. 

T. pBinCirAL'B LUBIUTT FOB Ageitt. 

Where the agant icU diractljr oDder 
piiiicip>l'i commaodB, priaolpal lia- 
ble, i 346. 



lES. [BOOE I. 

So irliaii ag«at ii in line of priiid|«l'i 

boaineaa, S 247. 
HoD-raiidaiit princiiwl tofn^tarrilo- 

riaUy liable, {348. 
TI. MuPBision. 

UiapiWon at tdoay U concMlment ot 

lalonj, S 849. 



I. STATUTOBT CHANQES. 

§ 205. Bx the English common law, wheneyer there is a etat- 
Common utory distinction of punishment between principals in 
ir^^^ the first ancl principals in the second degree, a party 
by aUtDta. chai^d as principal in the fitBt degree cannot be con- 
victed on evidence showing him to be principal in the second de- 
gree. By the same common law, there can be no conviction of 
an accessary on an indictmeut charging him as principal. The 
obstmctiona of justice caused by these subtleties have long been 
deplored ; and while in several of the States of the American 
Union it is already provided by statute that accessaries before 
the fact are to be proceeded i^inst as principals, in other States, 
and in England, the change will probably not be long delayed. 
So far as concerns principals in the first and principals in the 
second degree, the distinction is now almost miiversally oblit- 
erated. In the present chapter, however, in view of those juris- 
dictions in which the common law in this relatioa remaina, the 
topic will be discussed as at common law. 



§s 



n. PEINCIPALfl. 
. A principal in the first d^ree, at common law, 



graeiaac 



§ 207. To constitute, however, this grade of offence, 
it is not necessary that the party should have com- 
mitted the act with his own hands, or be actually pres- 
ent when the offence is consummated ; for, if one lay 
poison purposely for another, who takes it and is killed, 
he who laid the poison, though absent when it was 
taken, is a principal in the first d^ree.' Such, also, is 
the case with a party who maliciously turns out a wild 

> 1 Hale, 33S, Slfi ; Steplua'i Dig. ■ Vaux'i case, * Co. 44 b; Ste- 
art. 8G. pfaen'a Dig. art 35; FoM. 349; R. o. 



agent iair- 
lespoDtible. 
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OHAP. IX.] ASSISTANCE : INSTIQATIOM. [§ 207. 

beast, intendiog to kill any one whom the animal may attack.' 
A party, also, who acta tbroagh the medium of an innocent ' or 
insane mediam," or a slave,* is guilty as principal in the first 
degree.^ Thus, in Sir William Courtney's case, Lord DenmaD, 
C. J., charged the jury : " Yon will say whether yon find that 
Courtney was a dangerons and mischievoua person ; that these 
two prisoners knew he was so, uid yet kept with him, aiding and 
abetting him by their presence, and conferring in his acte ; and 
if you do, yoa will find them guilty, for they are then liable m 
principals for what was done by his hand."" If a child under 
the age of discretion, or any other person excused from the re- 
sponsibility of his actions by defect of understanding, ignorance 
of the fact, or other cause, be incited to the commission of mur- 
der or any other crime, the inciter, though ahsent when the act 
was committed, is ex neeestitate liable for the act of his agent, 
and a principal in the first degree.^ So if A., by letter, desire 
B., an innocent agent, to write the name of " W. S." to a receipt 
on a post-office order, and the innocent agent do it, believing 
that he is authorized so to do, A. is a principal in the forgery ; 
and it makes no difference that by the letter A. says to B. that 
he is " at liberty " to sign the name of W. S., and does not in 
express words direct him to do so,^ But if the agent be aware 
of the consequences of his act, he is a principal in the first de- 
Harlem, 4 C. & P. 869; R. v. Kelly, 2 o. Gilei, 1 Moody C. C. 166; R. e. 
C. & K. 379 ; E. V. HoUoway, 2 Den. Tyler, 8 C. & P. 616; Blackbunt e. 
267; R. V. Williams, 1 C. & E. 089; State, 23 Ohio St 146. 
1 Den. C. C. 39; People v. Bosh, 4 * Berry v. State, 10 Georgia, Oil. 
Hill, 183. See Finkard v. SUte, 30 > Sapra, g 161. 
Ga. 707; Green v. State, 13 Mo. 382; * Hawk. c. 1, ». 7; R. k. Mean, 1 
CoUina «. State, 3 Heisk. 14. Boston Law Rep. 200. 

> Fost. 349; 1 Hale, 514. ' Post. 340; 1 Bast P. C. 118; 1 

» Supra, § 161 ; R. v. Maiean, 9 C. Hawk. c. 31, ». 7; E. p. Palmer, 1 N. 
& P. 676; R. I'. Micliael, 9 C. & P. R. 96; 2 Leach, 97g; R. i>. Giles, 1 
306; S. C, 2 Moody C. C. 163; B. i>. Mood. C. C. 166; R. v. Michael, 2 
Clifford, 2 Car. & Kir. 201; Com. o. Mood. C. C. 87; 9 C. & P. 3S6 ; R. i.. 
Hill, 1 1 Mau. 36 ; People e. Peabody, Manley, 1 Cox 0. C. 104 ; Com. v. 
20 Weud. 472; Adams v. People, 1 HUl, It Mass. 136; CoIUdi v. State, 3 
Comstock, 173; Collins v. State, 3 Heisk. U. Supra, §161. 
Heisk. 14; State v. Fnlkersoo, Phil- • R. v. Clifford, 2 C. & E. 201. See 
lips N. C. 233. also R. t>. Pahner, 1 Rqbb. Cr. 63 ; 

* 1 Hale, 19; 4 Bla. Com. 23; B. Stephen Cr. Law, art. 36. 
2S9 



ovGoQi^lc 



§ 211.] CRIMES. [book I. 

gree, and the employer, if he be shseot when the act is com- 
mitted, is an acceseary before the fact.' 

m""^ § 208. At common law, one indicted aa principal can- 
fact cuinot not be convicted on proof showing him to be only an 
ed u prin- acceaaary before the fact,' nor the converse.^ 

'" ' § 209. A non-resident party, though at the time an 

dsD" wt7 inhabitant of a foreign State, may be liable as principal 
ihT^e for ^°'' '"'^ agent's crioiinal acts in a pavtiealar jurisdio- 
■gsnc'i tion.* AdcI a party who, thirty miles oft, and in an- 
other county, signals to another, by fire on a monnt- 
lun, when to commit a highway robbery, is principal in the 
robbery.* 

§ 210. If a husband and wife commit a murder jointly, they 
Wife not "^y ^ regarded, so it has been held, aa co-principals, 
ordinarilr qj, jjig ground that the doctrine ot presumed coercion 
oo-pnDCi- = ' 

C'h"^ Aoea not apply to murder.* And so a wife may be con- 
yicted, it is said, as an accessary before the fact to the 
husband.^ But the weight of opinion is to require proof of in- 
dependent consent on part of the wife.* 

ni. PRINCIPALS IN THE SECOND DEORBB. 
§ 211. Principab in the second degree are those who are pree- 
Priocipali ent aiding and abetting the commission of the offence, 
degree are As has been elsewhere shown,^ the assistant (principal 
mttMn^ in the second degree} is distinguished from the princi- 
ImdeD-* P^ '° '^® ^^^ degree in this, that the latter directs the 
conngiDg- unlawful act, the former atiists it ; the action of the 
latter is primary, that of the former is subsidiary. Hence the 
principal in the first degree is spoken of by the old writers as 

> R. ■>. Soares, R. & R. 20 ; R. it. kio, 49 N. H. 39. See State v. Dewer, 

SteiTsrt, R. & R. 363 ; or, if he be Si N. C. S7a ; Hatelj' r. State, 15 Ga. 

preseDt, a priacipal in the Kcood de- 346. 

gree, Foat. 349. * iDtra, §§ 278-280. 

» R. V. Fallon, 9 Cox C. C. 242 ; • State o. Hamilton, 18 Ne». 886. 

State V. Wyckoff, 2 Vroom, 65; « R. u. Manning, 2 C. & K. 887. 

Hugbes 0. State, 12 Ala. 498 ; Jose- * Ibid. 

phine V. Stat«, 39 Miss. 613; Wal- * Sapra, ^ 78 et >eq. See B. l^ 
rath V. State, 8 Neb. 80. See for Smith, 8 Cox C. C. 27; B. v. Ward- 
other cases infra, §§ 238-246. roper, 8 Coz C. C. 284. 

• 1 Leach, 515; 1 East P. C. 352 ; R. • 9 Cent. L. J. 205. 
e. Plant, 7 C. Sc P. 575; State v. Lar- 
240 
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cauta principalis, while the principal in the second degree is 
Bpokeo of aa causa secundaria, ot secondary cause. The prin- 
cipal in the second degree, or assistant, is distinguished from the 
accessary before the fact, not merely because the former is pres- 
ent, the latter absent, at the commission of the offence, but 
because the accessary before the fact, or instigator, acts deliber- 
ately, and so, with premeditation, though it may be not so cool 
and long, does the principal in the first degree ; while the idea 
of such extended premeditation is not necessary to the principal 
in the second degree, or assistant, who is not supposed, as is the 
instigator, to exercise an organizing influence on the principal in 
the first degree, and who may be employed or induced to assist 
the latter without any previous conception of what the criminal 
act is intended to be. It is, of course, possible for a person to be 
at ODce instigator and assistant in the perpetration of a particu- 
lar crime. But ordinarily the action of the assistant is subordi- 
nate to that of the principal. He is present at the perpetration, 
but present only as an auxiliary. The distinction however, un- 
der our present mode of pleading, is one that goes only to the ad- 
justment of punishment, when that is discretionary with the court. 
Merely witnessing a crime, without intervention, does not 
make a person a party to its commission, unless his interference 
was a duty, and his non-interference was one of the donditions 
of the commission of the crime.' A person, for instance, in or- 
der to produce a collision on a railroad, starts a car on the top of 
a high grade. A switch-tender, appointed to watch and adjust 
a particular switch, could avoid a collision by turning the switch, 
but intentionally refuses to do so. In such case he is an assistant 
in the homicide, if a homicide ensue. A watchman appointed to 
guard a bank sees burglary approach, and lets them pursue their 
work without interruption. By so doing he becomes assistant in 

1 Infra, § 227. vidble. Here is pbjreical ttid in its 

A dislinccion ie tftken between most naked shape, since tht) person 

phj'slcal and intellectual help, the lat- offering the aid ig not even seen. But 

ter being supposed to be help purely it is at the same time intellectual ^d 

in words, or signs of encouragement, (or psychical, to tales the German 

It should be observed, however, that term), since it gives the combatant 

all physical help ia intellectual- A reason to believe that he has a friend 

participant in a Gght, for instance, to near ready to see him through. It is 

take an extreme case, sees a weapon encour^ement as well as assistance, 

shown to him by a person who is in- 8 Cent. L. J. 206. 
VOL.1. IS 241 
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the felony. Bot unless this ahetention from interference remoTes 
a check which would otherviBe prevent the commission of the 
orime, and is therefore equivalent to a positive act of assistance, 
the person so abstaining does not become a party to the crime. 
He may be indicted for his neglect in not assisting the officers 
of the law in arresting the offenders. But he is not indictable 
as concerned in the offence which the offender in qaestiou com* 
mits. Hence, although a man be present while a felony is com- 
mitted, if he take no part in it, and do not act in concert with 
those who commit it, he will not be a principal in the second 
degree merely because be did not endeavor to prevent the felony 
or apprehend the felon.^ Something must he shown in the con- 
duct of the bystander, which indicates a design to encourage, 
incite, approve of, or in some manner afford aid or consent to the 
particular act.^ It is not necessary, however, to prove that 
die party actually aided in the commission of the offence ; if he 
watched for bis companions in order to prevent surprise, or re- 
maned at a convenient distance in order to favor their escape, if 
necessary, or was in such a situation as to be able readily to come 
to their assistance, the knowledge of which was calculated to give 
additional confidence to bis companions, in contemplation of law 
he was aiding and abetting.^ Nor is it necessary that the prin* 
cipal in the second degree should be personally capable of com- 
mitting the offence. Thus a person legally incapable of rape 
may be principal in the second degree to rape ; * and an unmar- 
ried man may be principal in the second degree to bigamy.^ 

§ 212. We have already seen that he who acts through an ir- 
Ifprinci- responsible agent is liable as principal.^ It follows, 
^luibie^ therefore, that a person so acting is not liable as princi- 

» I Hale, 438; Fost. 360; Con- w. State, 1 Wis. 169; People tr.Wood- 

OBiight}' V. State, 1 Wis. 169; Bat- ward, 45 Cal. 293. 

ler r. Com. 2 Davall, 435 ; Plnmmer * Jerv. Arch. 4 ; Thompson v. Com. 

». Com. 1 Bush (Ky.), 76; Pwple v. I Meto. (Ky.) 13. 

All Ping, 21 Cal. 469. * Aadlej's cue, 3 Hon. St Tr. 

* a ir. Taylor, L. R. 2 C. C. 147; 401 ; R. v. Gny, 7 C. & P. 164; R. ». 

R. t>. Cruse, 8 C. & P. 641; R. c. At- Crisham, C. & M. 187. 

kinson, 11 Cox C. C. 930; King «. * Bo^b v. State, 34 Ga. 270. 

State, 21 Ga. 220. See White v. Feo- Sapn, § 69. 

pie, 81 111. 393; Clemn. StaU, 33 Ind. ■ Supn, § 206. See also R. v. Ty- 

418:St«t£i'.Farr,3Slowa, S03; Witl- ler, 8 C. & P. 616. 
rath V. Sum, 8 Neb. 80 ; Connaugli^ 
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CHAP. IX.] ASSISTANOE : IMBTIQATEON. [§ 214. 



pal in the bocodcI, but as principal in tlie first degree. "^'^^ 
Hence, if a principal in a transaction be not liable un- b« for ud- 
der our laws, another cannot be charged merely for aid- Itwtuag. 
ing and abetting him, unless the other do acts himself which 
render him liable as principal.' 

§ 213. Any participation in a general felonious plan, provided 
each participation be concerted, and there be construe- conftdn- 
tive presence, is enough to make a man principal in "? J"'"" 
the second degree, as to any crime committed in exe- tiv« pret- 
ention of the plan.' Thus, if several act in concert to conaiiiuu 
steal a man's goods, and he is induced by fraud to trust p"""P^- 
one of them in the presence of others with the possession of the 
goods, and then another of the party entice the owner away that 
he who has the goods may carry them off, all are guilty aa prin- 
cipals." So, it has been ruled, that to aid and assist a person to 
the jurors unknown, to obtain money by ring-dropping, makes 
the party principal in the second degree, if the jury find that the 
prisoner was confederate with the person unknown to obtain the 
money by means of this practice.* 

§ 214. But the act must be the result and in execution of the 
confederacy ;' and if the crime is committed by a con- j^ ,^j 

federate as collateral to an escape ; ^ or if several are ™?", '*- 
'■ fult iroin 

out for the purpose of committmg a felony, and upon MoMer- 
an alarm run different ways, and one of them maim a 

1 U. S. V. Libby, 1 W. & M. 221. in which a larceny is to be coiiipletAd, 

See U. S. V. Crane, 4 McLean, S17. and iheu go away, and the other con- 

* Infra, g 1104; Stephen's C. L. federate comes and steals the goods, 
27 ; SiisiDghurst's case, 1 Hale P. C. the former is not a principal in the 
462; R. f. MantierB, T C. & P. 801; theft. This, bowever, is diupproved 
Coin. V. Enapp, 9 Pick. 496 ; Norton in State b. Hamilton, 13 Nev. SS5, and 
D. People, S Cow. 137 ; Braese n. State, is in conflict with caseB above slated. 
12 Oh. St. 14S. * See infra, § 397; B. v. Hodgson, 

■ R. V. Sundley, R. & R. 305; 1 1 Leach, 7; DuSey's case, 1 I^w. 

Rn«s. 24; K. ■>. Pauey, 7 C. & P. 194; R. d. CruM, 6 C. & P. S41 ; R. 

282; R. tr.Lookett, Ibid. 300. t>. Taylor, L. R. 2 C. C. 147; People 

* RcMoyrtitl Leach, SU;'Ri'. t>. Knapp, 26 Mich. 112; People v. 
Staodley, R. & R. 305; R. v. Paasey, Woodward, 45 CaL 298. 

7 C. & P. 282; R. u. Lockett, Ibid. 300. « R. v. CoUison. 4 C. & P. 665; E. 

In K. V. JeSeriei, 8 Cox C. C. 86, v. Howell, 9 C. & P. 437; People o. 

CresBwelt, J., after conferring with Knapp, 26 Mich. 112. 

Patt«gon, J., held that if one of two " There can be no crimioBl respon- 

confederates onlock the dow ot a room silnlity for anything not fairly within 
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pursuer to avoid being taken ; the others are not to be considered 
principals in such act,^ Persons, also, interfering in hot blood in a 
figbt, which was started by the immediate parties deliberately, 
may be guilty only of manslaughter, while the immediate parties 
are guilty of murder.^ And when H. and S. broke open a ware- 
house and stole thereout thirteen firkins of butter, &c, which 
they carried along the street thirty yards, and then recalled the 
prisoner, who waa apprised of the robbery, and ho assisted in 
carrying the property away ; he was held not a principal, the 
felony being complete before he interfered.^ 

Even confederates in a riot, as will presently be seen more 
fully, are not responsible for crimes which are the result of col- 
lateral collisions, in no way within the purview of the confed- 
eracy, and in no sense encouraged by the parties charged.* And 
mere mental approval or sympathy does not make a person an 
accomplice or confederate." 

§ 215. In the case of murder by duelling, in strictness, all 

J . , parties, as will be more fully seen, are technically prin- 

«ii »n cipals.^ And all persons present at a prize-fight, having 

gone thither for the purpose of seeing the prize-fighters 

strike each other, are principals in the breach of the peace.^ 

the commoQ enterpriw, and vhich i R. v. White, Bau. & R. C. C. 99; 

might be expected lo huppen if oc- R. v. Skcet, 4 F. & F. 931; R. v. Col- 

csdon should arise for any one to do lison, 4 C. & P. S65; R. v. Howell, 8 

it. Jn oiher words, the principle is C. & P. 437. 

quite an&logoDB to that of agenc/, jtStato v. King, 2 Kce's S. C. IKg. 

where the liabilit}' is raeuured by the 106. 

ezpreu or implied authority. And * R. c. 

the authorities are qnite clear, and 332; R. i 

reasonable, which deny any liability C. 333, 

for acts done in escaping, which were * See infra, § 220 ; citing R. v. Mur- 
not within any joint purpose or com- phy, 6 C. & P. 103; R. v. Skeet, 4 
bination." Campbell, J., People v. P. & F. 931 ; R. v. Price, 8 Cox C. C. 
Knapp, 26 Mich. 113. 96; U. S. v. Jones, 8 Wash. C. C. 
B. isJndicted for inflicting on C. an 809; Com. r. Campbell, 7 Allen, 641; 
injury dangerous to life, with intent Watts v. State, G W. Ya. GS2; Peo- 
lo murder. A. is indicted for uding pie v. Euapp, 26 Mich. 112; State v. 
and abetting B. A. must be shown to Stalcup, t Ired. 30. See R. e. Colli- 
have-known thatjtwaa B.'s intent to •oa,4 C.ScP.SeS; and seeiDfra,Sa97. 
murder C, and It -is not enough to * State v. Cox, 66 Mo. 29; Con- 
show that A. helped B. in what he nanghty n. State, 1 Wis. 169. Infra, 
did. . Staph, Crim. Dig, art. 37, citing 5 HOO. 
R. V. Cruse, 8 C. & P. MG. * See fully infra, § 614. 

244 f R. V. Perkins, 4 C. & P. 637; B. 
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§ 216. If one encourage another to commit suicide, and ia 
present aiding him while he does so, such person is p^j^n, 
guilty of murder as a principal ; and if two encourage »*>e'.tjng 
each other to murder themselves, and one does so, the principals 
other being present, but the latter fail in an attempt 
upon himself, he is principal in the murder of the first.' Whether 
the influence of the defendant was the exclusive cause of the sui- 
cide is immaterial.^ All present at the time of committing the 
offence are principals, although only one acts, if they are con- 
federates, and engaged in the common design of which the of- 
fence is a part.B Where, however, the act is done in the absence 
of the party who incites it, the latter has been held in England 
not to be amenable to indictment as a principal, because he was 
not present ; nor as an accessary before the fact at common law, 
because the principal cannot be convicted ; * nor as guilty of a 
substantive felony under 7 Geo. 3, c. 64, s. 9, because that stat- 
ute is to be considered as extending to those persons only who, 
before the statute, were liable either with or after the principal, 
and not to make those liable who before could never have been 
tried.' But by subsequent statutes the English law in this re- 
spect is materially changed.^ That an attempt to commit sui- 
tnde may be indictable at common law is elsewhere seen.^ 

A party who compels another to take poison, so as to produce 
death, is responsible for the murder as principal in the first de- 
gree.' 

p. Murphy, 6 C. & P. lOS ; R. v. f Supra, § 17B. 

Toung, 8 C. & P. 646. See Com. i>. • Thus, in a case tded in 1S73 in 

Dadley, 6 Leigh, G13. Ohio (vhere suicide is not a crime, 

> See more fully infra, g$ 448 et there beiDg in that Sute no common 

uq.; R. V. Dyson, Bum. & R. C. C. lawcrimes), tbeeTideDcewas that the 

S23; B. B. Jtussell, 1 Moody C. C. defendant, Blackburn, gave to the de- 

356; R. V. Alliion, 6 C. & F. 418; ceased, Mary Jane Lowell, poison, to 

Blackburn v. State, 23 Oh. Sl 165. be taken by her; and there was evi- 

* Com. V. Bowen, 13 Maaa. 356; dence tending to show that the de- 
Wfatirt. Prec. 107. fendant, by threats of violence or oth- 

* Green v. State, IS Mo. 382. See erwise, forced her to swallow the poi- 
■°prm S§ 206-208. ton, or forced it down her throat. 

* EL ■>. Fretwell, d Cox C. C. 152; There was also evidence of a mutual 
L. it C. ICI, i^reemenl between the parties to coin- 

* See B. n. Leddingtoo, 9 C. & P. mit suicide. The defendant was con- 
79; B. f. Russell, I Moody C. C. 36G. victed of murder in the second degree, 

* See infra, §§ 448 et teq. nnder the Ohio statute making killing 
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§ 218.J OBIUES. [booe I. 

§ 21T. IE part of a crime be committed in ooe place and part 
Penons in another, each person concerned in the commieeion of 
r^a^of"^ either part is liable as principal.^ Hence if several com- 
•rtuirara ^^"^ *^ forge a document, and each execntes, by him- 
princip*l9. Belf, a distinct part of the forgery, and they are not 
together when the instrument is completed, they are neverthe- 
less all guilty as principals.^ And if A. counsel B. to make the 
paper, C. to engrave the paper, D. to fill op the names of a 
foiled note, and they do so, each without knowing that the 
others are employed for that purpose, B., C, and D. may be in- 
dicted for forgery, and A. as an accessary ; ^ for it several make 
distinct parts of a forged instrument, each is a principal, though 
be do not know by whom the other parts are executed, and 
though it is finished by one alone in the absence of the others.* 
§ 218. It has been already seen that actual immediate pres- 
"■■lersoni *"''^ ** ^^^ injury is not necessary: (1.) when the 
odtnde defendant acts through an irresponsible t^ent (e. g. 
waicii kn through a lunatic or infant) ; and (2.) when he acta 
through a material agent, such as poison, which does 
not require the presence of a guilty director to make it effective. 
Nor is it necessary that the party should be actually present, an 
ear or eye-witness of the transaction, in order to make him prin- 
cipal in the second degree ; he is, in construction of law, present 

by administering poison murder. This them io his absence and died from 

was sustained in the Supreme Court tbeir effects. On an indictment 

" To force poison down one's throat," against him for manslaughter, it was 

siud Wuli/h, J., "or to compel him b/ objected that be was only an accessary 

threats of violence to swallow it, ii an before the fact, and tliat in law tbero 

administering of poison. Neither de- cannot be an accessary before the fact 

ceptioD nor breach of confidence is a to manslaughter. It was held that a 

necessary ingredient in the act. It conviction for manslaughter was prop- 

mattera not whether the poison be put er. R. v. Gaylor, 7 Cos C. C. 208; 

into the hand or into the stomach of Dears, k B. C. C. 288. 

the party whose life is to be destroyed > R. v. Kelly, 2 C. & E. 379. See 

by it." Blackburn e. State, 23 Oh. B. d. Lockett, 7 C. & P. 3O0 ; R. t>. 

St. 146. Whittaker, 1 Den. C. C. 310. 

In a reserved case before the Eng- ' R. v. Bingley, Russ. & R. C. 0. 

lish judges, the evidence showed that 446 ; R. t>. Kelley, Russ. & R. C. C. 

the prisoner had procured certain 421. 

drugs and gave them to his wife, wiih • R. p. Dale, I Moody C, C. 307. 

intent that she should take them in * R.v.Kirkwood.lUoody C.C.304. 

order to procmv abortion. She took See R. ». Kelly, 2 Cos C. C. 171. 
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CHAP. IX.] ASSISTANCE : KSTIQATIOH. [§ 219. 

uding and abetting, if, with the intention of giving assiatance, he 
be near enough to afford it afaonld the occaaion arise. Thus, if 
he be outside of an enclosure, watching, to prevent suipriae, <xt 
for the purpose of keeping guard, while hia confederates are in- 
side comtnittiDg the felony, such constructive presence is suffi* 
cient to make him a principal in the second d^ree.^ No matter 
how wide may be the separation of the confederates, if they are 
all engaged in a common plan for the execution of a felony, and 
alt take their part in furtherance of the common design, all are 
liable as principals.^ Actual presence is not necessary if there 
is direct connection between the actor and the crime. Turning 
out a wild beast with intent to do mischief, so that thereupon 
death ensues, involves, as we have seen, the guilt of a principal;' 
and the same grade of guilt is imputable to him who, intending 
to kill, sets a spring-gun, or explosive machine.* A person, how- 
ever, is not constructively present at an overt act of treason, 
unless he be aiding and abetting at the fact, or ready to do so 
if necessary.6 

§ 219. But persons not actually assisting are not principals, 
conjointly with parties by whom the act is consam- ^n sbet- 
mated. Thus, where Brighton uttered a forged note ^'^^ 

at Portsmouth, the plan was concerted between him "to^^ ^, 
'^ give uaut- 

and two others, to whom he was to return, when he *ac«' 
passed the note, and divide the proceeds. The three had before 
been concerned in uttering another foiged note ; but at the time 
this note was being uttered in Portsmouth, the other two stayed 
at Gosport. The jury found all three guilty, but, on a case re- 
served, the judges were clear that as the other two were not 
present, nor sufficiently near to assist, they could not be deemed 
principals, and, therefore, they were recommended for a pardon.' 

1 Fost. S47, 3S0. See R. «. Bortta- 13 Ohio St. R. 146; Tate v. SUI«, 6 

wicket al. 1 Doug. 207; I Leach, 66; Blackf. 110; Doan v. State, S6 Ind. 

S Hawk. c. 29, w. 7, 6; 1 Rnaa. 31; 1 496; State c. Squaires, ! Nev. SSO; 

Hale, 655; R. e. Gogerl/, Rqbi. & R. Selvidge v. State, SO Texa^ 60. 

C. C. S4S; R. tf. Owen, I Mood. C. » Supn.S 209-S13; E. v. Standley, 

C. 96; Com. v. Knapp, 9 Pick. 496; Rnii. & B. C C. 305. 

Com. «. Lucaf, 2 Allen, 170; RuloS v. * Foat S49; I Hale, 614. 

People, 45 N. T. 313; State o. Hu- * See Bupra, $$ 161, 166. 

din, 2 Dev. & Bat. 407; State «. Cole- * United State* u. Bnrr, 4 Cranch, 

man, 6 Porter, 82; SUte v. Town, 492. 

Wright's Ohio R. 75; BreeM o. State, * B. e. Soarei, Atkinson & Brighton, 
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§ 220.] CBIIIE8. [BOOK I. 

Going towards the place where a felony is to be committed, in 
order to assist in carrying off the property, and assisting ac- 
cordingly, will not make a man a principal, if he were at bocIi a 
distance at the time of the felonious taking as not to be able to 
assist in it.^ And although an act be committed in pursuance 
of a previous concerted plan between the parties, those who are 
not present, or so near aa to be able to afford aid and assistance 
at the time when the ofFence is committed, are not principals 
in cases where the felony is immediately executed by responsible 
agents, but are accessarieB before the fact.^ Presence, however, 
during the whole of the transaction, is not necessary ; for, as we 
hare already seen, if several combine to forge an instrument, and 
each execute by himself a distinct part of the forgery, and they 
are not together when the instriiment is completed, they are, 
nevertheless, all guilty as principals.^ And presence is not to 
be determined by mere contiguity of space. A man who, on a 
monnt«ill.l:op at a distance of thirty miles, assists a highway rob- 
ber, by a signal, in making an attack, is a principal in the rob- 
bery.* 

§ 220. All those who assemble themselves together, with an 
Penoni intent to commit a vrrongful act, the execution whereof 
anting involves in the nature of things the commission of a 
^prn^"*' felony ; and continue tt^ether abetting one another, till 
c^nikbla ^^^y ^*^® actually put their design into execution; 
p" inci- and also all those who are present when the felony is 
any. committed, and abet the doing of it, are principals in 

the felony.* Thus, if several persons come armed to a house 
with intent to commit an affray (such affray having bloodshed as 
a probable incident) ; and a homicide ensues vrbile the assailants 
are engaged in liotous or illegal proceedings, then even those 

SEsatP. C.974; Buss. Sc Ry. C. C. ■ R. c. Binglej, R. & R. 44S. See 

83, S. C; uid see R. t>. Steirart and S Ea^t P. C. 7S8. See supra, § 217. 

Others, Rubs. & R. C. C. 383; &. v. * State i>. Hamilton, IS Nev. 3BS. 

Badcock and others, Rnu. & R. C. C. lofra, g 2S0. 

240; R. V. MaiiDers, 7 C. & P. 801. * Post. 351, 35E; 2 Hawk. c. 89, 

InCra,S '!<■• «■ ^1 R- "■ Howell, 9 C. & P. 43T; 

1 R. 0. Eellf, R. & R. 421. Brenuan v. People, 19 Illinois, 911: 

■ R. f. Soares, R. & R. 39; R. t>. CarriogtoD v. People, 6 Parker C. R. 

Davis, Ibid. 113; R- t>. EUee, Ibid. 336. Infra, g 193S. 

142; R. tr. Badtwck, Ibid. 249; R. v. 

Manners, 7C.&F.S01. 
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CHAP. IX.] ASSISTANCE : IHSTIGATION. [§ 2^ 

who are in different rooms will be principals in the murder.' 
Aud where persons combine to stand b; one another in a breach 
of the peace, with a general resolution to resist to the death 
all opposers, and in the execution of their design a murder 
is committed, all of the company are equally principals in the 
murder, though at the time of the fact some of them were 
at such a distance as to be out of view.' Thus where a num- 
ber of persons combine to seize with force and violence a vessel, 
and run away with her, and, if neceBsary, to kill any person who 
should oppose them in the design, and murder ensues, all con- 
cerned are principals in such murder.^ It is not necessary that 
the crime should be part of the original design ; it is enough if 
it be one of the incidental probable consequences of the exe- 
cution of that design, and should appear at the moment to one 
of the participants to be expedient for the common purpose.* 
Thus where A. and B. go out for the purpose of robbing C, and 
A., in pursuance of the plan, and in execution of the robbery, 
fcUls C, B. is guilty of the murder." In such cases of confederacy 
all are responsible for the acts of each, if done in pursuance of 
the common design. This doctrine may seem hard and severe, 
but, as has been well argued, has been found necessary to prevent 
persons engaged in riotous combinations from committing mur- 
der with impunity. For where such ill^al associates are numer- 
ous, it would scarcely be practicable to establish the identity of 
the individual actually guilty of a specific wrong.* Where, bow- 
ever, a homicide is committed collaterally by one or more of a 
body unlawfully associated, from causes having no connection 
with the common object, the responsibility for euch homicide 
attaches exclusively to its actual perpetrators,' And if the of- 

> Dalt. J. c. 161; 1 Hale, 439; o. Tyler.8 C.& P. 616; R.u.Bernard, 

UAwk. b. 2, c. 29, t. 3. 1 F. & F. 240; R. v. Coup«r, 1 Cox 

» R.tj.HoweU,9C.&P.43T; Com. C.C.266; R.v.C8ton,18 Coi C. C. 

r.Hsre,4 Funn. L. J. 2S7; Ruloff k. 624; Ferguson e. State, S 2 Ga.658; 

People, 4G N. Y. 218; WUlianiB ■>. Beeta v. SUU, Meigs, 106. 
State, 54 III. 422 ; MUler k. State, 20 • R. v. Jackson, T Cox C. C. 357. 
Wis. 3S4. See, however, qualiRc&tion * R. v. Murphy, 6 C. & P. 103; 

stated by Bigelow, C. J., Com. p. Com. «. Daly, 4 Pean. Law Journal, 

Campbell, 7 Alien, 541. 156 ; Com. v. Neilla, 2 BrewBter, 553; 

* V- S. IT. Robs, 1 Gallisoo, 824. Peoplec Knapp, 26 Mich. 112; Moody 
See Brennan ■>, People, 15 Illinois, 511. tr. State, 6 Coldw. (Tunn.) 299. 

* See cases cited infra; and see R. ^ Ibid.; snpra, § 214; R. v. Mar- 
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§ 221.] CBIHES. [book I. 

fence is only manslanghter in the person striking the blow, it is 
only manslaughter in those engaged with him with the like tem- 
per and purpose ; ^ though if there be malice proved as to any 
one party, he may be found guilty of murder.^ It must also be 
remembered that a rioter is not responsible, on an indictment 
for murder, for a death accidentally caused by ofBcers engaged in 
suppressing the riot ; ' nor, in an affray, are the original parties 
responsible for a death caused by strangers breaking indepen- 
dently into the ring.* 

§ 221. The distinction between principals in the first and seo- 
DiitincUoQ ond degree, it has been said, is a distinction without a 
between ,1 ... 

twode. difference; and, therefore, it need not be made in m- 
«wantui dictments.^ Such is only the case, bowoTer, where the 

pby, e C. & P. 103; R. v. Colliaon, childran, in tlieir hoaaea, Bbould be 

4 C. & P. 965 ; R. v. Skeet, 4 F. & F. killed by some of tbe missiles dit- 

991; People ii. Knapp, 26 Uteh. 112. charged; shall the violators of the 

See R. V. McPbane, C. St M. 21 S. public peace, irhose unlawful acts have 

* R. n. Murphy, 6 C. & P. 103. produced the death of the UDofEeadiiig, 

* R. ti. CatOD, 12 Cox G. C. 624. escape, because from the manner and 
' Com. V. Campbell, T Allen, 541. time of the fire it ia imposatble to tell 

* R. D. Murphy, 6 C. & P. 103. See from what quarter the implement of 
fully8Upra,§ 214, and infra, g 397. death was propelled'/ Certainly not. 

If, as it was laid down in another The law declares to such outlaws, Yon 
case, during a scene of unlawful vio- are equally involved in all the coDse- 
lence, an innocent third peraoo is quences of your assault on the public 
dain, who bad no connection with the peace and safety. Is there any hard- 
combatants on either side, nor any ship in this principle? Does not a 
participation in any of their unlawful just regard to tbe general safety de- 
doings, such a homicide would be mur- m and its strict application? If men 
der, at common law, in all the parties aro so reckless of the lives of tbe in- 
engaged in the affray. " It would be nocent as to engage in a conflict wilb 
a homicide, the consequence of an fire-arms in the public highway of a 
unlawful act, and all participants in thickly populated city, are they to bavo 
such an act are alike responsible for tbe benefits of impracticable nicetiea, 
its consequences. If the law should in order to their indemnity from the 
be called upon to detect tbe particular consequences of their own conduct 1 '' 
agents by whom such a slaying hat Com. n. Uare, 4 Penn. Law Joum. 
been perpetrated, in a general combat S57. 

of this kind, it would perpetually de- * B. t>. O'Brien, 1 Den. 0. C. 9; t 

feat justice and give immunity to C. & K. llfi; R. v. Crisbam, C. & H. 

guilt Suppose, for instance, a fight 18T; State v. McGregor, 41 N. H. 

with fire-arms between two bodies of 407; Com. d. Chapman, 11 Cush.41S; 

enraged men should take place in a Com. v. Fortune, lOS Mass. S9S ; 

public street, and, from a simnltaneoni State v. Hill, 73 N. C. 345; State ». 

fire, innocent persons, their wires or Jenkins, 14 Kch. 8. C. SlSj State «• 
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OHAP. IX.] ASSISTANCB : INSTIQATIOH. [§ 222. 

pnniBhtDent is the same for both degrees.' Bat where, when put- 
by particular statnte, the punishment is different, then nti^ 
principals in the second degree must be indicted specially, as aid- 
ers and abettors.^ Where no such statute exists, in an indict- 
ment for murder, if several be charged as principals, one as 
principal perpetrator, and the others as aiding and abetting, it 
is not material whidi of them be chained as principals in the 
first degree, as having given the mortal blow; for the mortal in- 
jury given by any one of those present is, in contemplation of 
law, the injury of each and every of them.' An exception to 
the rule just stated, however, may be found in rape, in which 
assistftnts, though present, can be ohai^^ only aa principals in 
the second degree.* 

§ 222. If the actual perpetrator of a murder should escape by 
flight, or die, those present, abetting the commission of ^ . 
the crime, may be indicted as principals; and though ofpriacipail 
the indictment should state the mortal injury was com- degree not 
mitted by him who is absent or dead, yet if it be sub- pi^^gar* 
stantially alleged that those who were indicted were "^^1^^ 
present at the perpetration of the crime, and did kill '" "eoai, 
and murder the deceased by the mortal injury so done 
by the actual perpetrator, it shall be sufficient.* So the party 
charged as principal in the second degree may be convicted, 
though the party charged ae principal in the first degree is ac- 
quitted.^ And on an indictment for murder the court may, in 
their discretion, try the principal in the second d^ree before the 
principal in the first degree.^ 

Anthony, 1 McCsrd, 2SS ; State i>. R. t>. Gntcb, M. & M. 433; R. v. 
Fley, 2 Brevard, S3B ; State u. Green, Borthwick, 1 Doug. 20T; State v. 
4 Strobhart, 1 28 ; Hately v. Sute, IS Uain, 1 Coxe's R. 4S3 ; State a. Ftey, 
Gs. 346; State v. Davis, 2S Mo. 391; 3 Brevard, 33S. 
People V. Ah Fat, 48 Cal. 61. See * Infra, $ 653 a. 
infra, § 522. • State v. Fley, 2 Rice's S. C. Di- 

1 ! Hawk. c. 25, «. S4; Mackallj's gest, 104; 2 Brevard, 338. 
ewe, 9 Co. 67 b; Foat. 316. • R. r. Taylor, 1 Leach, 360 ; Ben- 

* 1 East P. C. 348, 360; R. v. Home, kid d. Offle/, S Shaw, 270 ; 3 Mod. 
1 Leach, 473. See Rotnick'a eaae, 2 121 ; B. v. Wallia, Salk. 384 ; R. v. 
Yirg. Ca. 366; Hoffouui v. Com. 6 Towle, R. & R. 314; 3 Price, 149 ; 
Randolph, 685; Warden v. State, 24 2 Manb. 465 ; AreUbald'B C. P. A; 
Oh. St. 143. Brown «. State, 28 Gea 216; State v. 

' Infra, S 622; Wbart Crim. £v. § Bobb, 29 Mo. 32. 
102; Foster, 661; 1 East P. C. S60; i Boyd b. State, 17 Geo. 194. 
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§ 224.] CRIMES. [book I. 

§ 223. At common law, id miademeanon, there are no acces- 
Inmiida- Bariea, all concerned being principale.^ Thus, the mas- 
Sf*™" **'■ ^^** knowingly permits hia servant, while under his 
priDcipais. control, to retail liquor, in a house belonging to the 
master, is himself guilty of the oSence of keeping a tippling- 
house, and liable to the penalty.' If A. counsel and encourage 

B. to set fire to a malt-house, and B. attempt to set it on fire, 
both may be jointly indicted as principals in tbe misdemeanor 
of attempting to set the malt-house on fire, although A. was not 
present at the time of the attempt.* A man who, though at a 
distance, is concerned in tbe furnishing of lottery tickets to an- 
other, to be sold in a place where their sale is prohibited, is 
guilty as principal in such sale.* So, in New York, it is ruled 
that there are no accessaries in petit larceny ; but all concerned 
in the commission of the offence are principals.' From this doc- 
trine it follows that an averment of the commission of a misde- 
meanor by a principal is sustained by proof of its commission by 
an agent.^ An exception to the rule is taken in liquor cases, in 
which it is held that a vendee is not indictable under the stat^ 
utes.^ And, generally, accessaries to police offences are not in- 
dictable.^ 

§ 224. The old text writers above cited unit« in holding that 

' 3 Inst. 21, 438; 1 Hate, 233, Bailej, 132; State c. Good«, 1 Hswka, 

619 ; Dolt. J. c. lei ; Post. 341 ; 12 463 ; State «. Bardon, 1 Devereux, 

Co. 812; Co. Lie 57 ; Hawk. b. 2, c. 518; State v. Cbeek, 13 Ired. 114; 

29, 8. 1 ; 4 Bla. Com. 34 ; Cro. C. C. Schmidt o. State, 14 Mo. 137 ; WL- 

49 ; R.V. Greeowood. 9 Eng. Law & liams v. State, 12 S. & M. 687 ; Wbit- 

Eq. 535; 2 Den. C. C. 458; R. v. Wil- ney u. Turner, 1 Scam. 253 ; SanderB 

IJMDS, C. & hi. 259 ; K. II. D/son, R, v. State, 18 Ark. 198. 
& R. 523 ; U. S. V. Morrow, 4 Waah. " Com. v. Major, 6 Dana'a Keo- 

C. C. 733; U. S. V. Mills, 7 Peters, 138; tucky R. 293. See infra, S§ 247, 1503; 
U. S.V. Hartwell, SCliS. 221; U. S.v. supra, g 135. 

Harries, 2 Bond, 311; Com. t>. Macom- > R. t>. Clayton, I Car. & Kir. 12S. 

ber, 3 Mass. 254 ; Com. v. Nichols, 10 * Com. e. Gillespie, 7 Serg. & Bawle, 

Met. 259; Loweastein u. People, 54 469. 

Barb. 299; Com. v. Gillespie, 7 8. & R • Ward v. State, 6 Hill, N. T. R. 

469; Stratton i>. State, 15 In d. 16S ; 144 ; and see State i>. Goode, 1 Hawks, 

Stevens o. People, 67 III. 587; Cur- 463. 

Ud f. State, 4 Yei^er, 143 ; Com. v. * Infra, § 1792. 

UcAtee, 8 Dana, 28 ; Com. v. Major, ' Infra, g 1529. 

6 Dana, 203 ; Com. i>. Burns, 4 J. J. ' See supra, g 23 a. 

Marshall, 182 ; State v. Westfield, I 
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CHAP. IX.] ASSISTANCE : INBTIGATION. [§ 225. 

in treason, also, there are no accessaries.' Under the Constitu- 
tion of the United States, however, it has been argued And mm 
that the reason of the common law doctrine, that in trear ^ ^^on 
son all are principals, fails, and therefore that a per- '■"- 
son counselling or advising treason t^ainst the United States is 
an accessary before the fact.' The principle, on the other hand, 
is said by an elementary writer of much learning to be in force 
in the several States ; and he consequently ai^ues that, in treason 
i^ainst the State of Virginia, accessaries do not esist.^ Butwhere 
the Constitution provides, as does the Constitution of the United 
States, that treason shall consist only in levying war against the 
State, or adhering to its enemies, accessarysbip after the fact, 
which contains neither the element of levying war nor that of ad- 
hering to a public enemy, which is construed to mean exclusively 
a foreign power, cannot be claimed to constitute treason.* 

HI. ACCESSARIES BEFOEE THE FACT." 
§ 225. An accessary before the fact is one who, though absent 
at the commission of the felony, procures, counsels, or Commuid- 
commands another to commit said felony subsequently MUDwUing 

1 See t HfJe P. C. 2SS, SIS ; 3 lost. Mauachusem, 103. Against an ac- 

188; though eee 2 Hale P. C. 223. cesaary for harboring a principal felon 

* U. S. D. Burr, 4 Cranch, i72, 501; in murder, 104. Against an accessary 
though see U. S. r. Hannay, 2 Wal. atterthe fact in burglary, lOS. Agwnst 
Jr. 139 ; charge on treasnn, 2 Wal. priodpal and accesoariea before the 
Jr 134. fact in same, 106. Against accessary 

* DsTis'a Criminal Law, 38. lafra, before the fact to suicide. First count, 
g 1812. against snicido as principal in the first 

* See infra, g 1793. degree, and against party aiding him 

* For indictmentB under this bead as principal in the second degree, 107. 
see Wharton's Precedents as foltowi ; Second count, against defendant for 
Against accessary before the fact, to- murdering suicide, lOS. Against a 
gether with principal, 97. Against an defendant in murder, who is an acces- 
accesiary before the fact, the principal sary before the fnct in one county to 
being coni;icted, 9B. Against acces- a mnrder committed in another, 109. 
sary after the fact, with the principal. Against principal and necessary before 
99. Against accessary after the fact, the tact in larceny. 111. Agwnst ac- 
the principal having been convicted, cessary for receiving stolen goods, 
99. Against accessary before the 112. Against accessary for receiving 
fact, generally in Massachusetts, 101. principal felon, 113. Against acces- 
Against accessary before the fact in saries in homicide, 132, 156. Against 
murder, at common law, 102. Against BCceasBT7 to piracy, lOBO, 1081. 

y before the fact in murder, in 
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§ 225.] csansa. [book t. 

comiitDiii perpetrated in coneeqnenoe of such procuring, coanBel, 
diip before or command.' To constitute such an aooessary, it is 
^ neceasary that he sboald have been absent at the time 
when the felony was committed ; if he was either actually or con- 
Btrnctiyely present, he is, as has been seen, principal. The acce«> 
sary is liable for all that ensnee as incident to the execution of 
the unlawful act commanded ; as, for instance, if A. command B. 
to beat C. so as to inflict grierous bodily harm, and he beat C. 
so that C. dies, A. is accessary to the murder, if the offence be 
murder in B." So if A. command B. to barn the house of C, 
and in doing so the house of D. is also burnt, A. is accessary to 
the burning of D.'s hoase." And if the offence commandod be 
effected, although by different means from those commanded ; 
as, for instance, if J. W. hire J. S. to poison A., and instead of 
poisoning him he shoot him, J. W. is, nevertheless, liable as ac- 
cessary.* 

As we have already seen, the common law baa recently been 
changed in several States so as to treat accessaries before the fact 
as principals.* In many jurisdictions, however, the offences con- 
tinue distinct, so that acquittal aa a principal does not bar a 
prosecution as accessary." 

1 1 Hale, 615. The neuiiDg of the ■ See Wb. Crim. PI. & Pr. g 468; 

word " commaDd " «ill be more fuller Com. a. Pettea, 126 Mau. 242. 

coDsidered in note to § 226. See As i» obwrred in nnother place 

State v. Mann, 1 Hayir. N C. *. (see article in 9 Central L. J. 183), 

A. supplies fi. with coiTosiTe sub- the law of sccessaiyship inToIves one 

limate, knowing that B. means to nse of the most difficult metaphjBical 

it to procure her own abortion, but problems. If the will is free, how can 

being unwilling that she should take we punish the instigator of a crime as 

the poison, and giving it to her be- equallj guilty with the perpetrator? 

cause she threatened to kill herself il The latter, it is assumed, acted with 

he did not B. does so use it, and perfect freedom; we may therefore 

dies. Even if B. is guilty of murder- pnuish the ins^gator for giving bad 

lug herself, A. is not an accessary counsel, as we would punish the pub- 

before the fact to such murder. Steph. Ushers of bad books, but we cannot 

Crim. Dig. citing B. o. Fretwell, L. & charge him with doing an act at whose 

C. 161 ; compare R. d. Cooper, G C. commission he was not present, which 

it P. SSGiILc. Gordon, 1 lieach, fil5i he had no power to order, but whose 

1 East P. C. 862. performance is imputable Ui the froe 

* 4 BL Com. 37 ; 1 Hale, 617. and independent will of another per- 
■ Ibid. ; Post. 370. son. On the other hand, if the will i* 

* Fost. SS9. necessitated, we certainly cannot pun- 

* Supra, § :()6. ish the agent whose action is deter- 
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CBAP. Ut.] ASSISTAKOK : DBTIQATION. [§ 225 a. 

§ 225 a. Ab has been elsewhere noticed,^ caaes freqaently oc- 
cur in which two or more instigators cooperate in pro- a. _j 
coring one <tr more agents to act in the perpetration of ioMteaton 
a crime. Such cases may be clas»fied as follows : ^ (1.) eombjncd. 
The instigators may act concurrently with the perpetrator. In 
such case the ordinary law of coQspiracy applies. The parties 
most be intentional participants in a common unlawful design. 
It is not enongb that tbey are oasnal, incidental cooperators. 
To charge a party with an intentional cooperation, he must kno^ 
that the others are working with him for the same criminal pur- 
pose, and be must contribute something to tbe common effort. 
If this is not done, he cannot be regarded as an instigator, or 
accessary before the fact. (Sii) Instigation may not be 
current, but successive. In other words, A. may instigate B. 
to instigate C In such case, supposing the causal relation be 
established, and C. is really induced to act by A., through B.'s 

mioed bf another. But, illogical at it we coodemD the tempter od the 
mitf be, we punish both. Each, we groand tbat he caused the j'ielding. 
tvf, is responsible for the act, and by ^ W. HamiltoB treats this as ooe of 
no other view cculd public justice be the illiutrstioDB ef the practical har- 
■ubserred. Ucless the perpetrator is moay betweee necessity and free 
respousible, there is no law by wtdch wilU It we reject determinism, there 
injuries can be redressed; unless tbe is no law by which man can be ruled; 
instigaMr is responsible, there is do if we reject free agency, there is no 
law b; which right can be vindicated, man to be ruled by the law. And in 
In other words, if the perpetrator is our doctrine as to principal and ac- 
not made responsible, there can be no cessarj, we treat the principal both as 
retribution for wrong acta ; it the in- free and as coerced ; as free when we 
stigalor^is not made responsible, there prosecute him individually, as coerced 
can be do retribution for wrong agents, when we prosecute his instigator. 
Id the one case there would be no re- The topic. Id this connec^on, has been 
spousibility for conduct, in the other discussed by Yolkauuin, Grundriss der 
there would be no responsibility for Feychologie, ISfiS, pp. 374, 897 ; 
impulse. We therefore punish the Wahlberg, das Frincip der Individual- 
instigator as if he were free while the isierung in der Strafrechtspflege; and 
perpetrator was coerced, while we by Drobisch, in die moraliache Statis- 
punish the perpetrator as if he were tik und die menschlicbe Willensfrei- 
free and the instigator did not exist, heit, p. 28. See Geyer in Holzen- 
Nor u this strange, for the same solu- dorfi's Strafr. ii. 340, who takes the 
tion is accepted by us in ail other necessitarian side of the coDtroverey. 
lines of moral judgment. We con- > 9 Cent. L. J. 205. 
demn tbe tempted, when he yields on * See Holtz. Strafr. ii. 377. 
the ground that he yields voluntarily; 
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§ 226.] CBDIES. [BOOK I. 

agency, A. is as much respoiiBible ae if he induced C. to act by 
letter. 

When procurement is by an intermediate agent, the accessary 
leaving it to such agent to find a perpetrator, it is not necessary 
that the accessary should be c<^nizant of the name of the per- 
petrator.^ 

§ 226. The procureTDent need not be tactual, it being sufficient 
Hunt be '^ ^^^ '^'' ^^^ persons become the medium through 
cauMl con- -whom the work is done.^ It makes no matter how 
long a time or how great a space intervenes between 
the advice and the consummation,' provided that there is an 
immediate ^causal connectioD between the instigation and the 
act.* 

> R. V. Cooper, 6 C. & P. 9SS; R. before the fact The most obviotu 

V. Williams, I Den. C. C. 39. mode of procuring is by hirJDg. The 

* Fost. 125; R. V. Somerset, 19 instigator takes the agent ioto his ser- 
St. Tr. 804 ; R. ir. Cooper, 6 C. & P. vice, and engages him for & reward 
S35. Supra, § 225 a. to commit the proposed crime. The 

* See Infra, g 260. ' procuring,' hoirever, must be be/ore 

* K V. Sharpe, 3 Cox C. C. 288; R. the act. It has been much discussed 
V. Blackburn, 6 Cox C. 0. 833; Com. whether promising a reward to a per- 
il. Glover, 111 Mass. 395. son already resolved on the act con- 
In Saunder'a case, Plowd. 47S; I stitutes an instigation. Butthebettet 

Hale F. C. 431, as condensed by Sir opinbn is that it does in cases where 
James StepbeD (Steph. Dig. art. 41) : the perpetrator is strengthened in his 
"A. adviKS B. to murder C. (B.'s pnrpoae bj the reward. 
wife) by poison. B. gives C. a poi- ' Counselling,' to come up to the 
Boued apple, which C. gives to D. (B.'s definition, must be special. Mere 
child). B. permits D. to eat the ap- general counsel, for instance, that all 
pie, which it does, and dies of it. A. property should be regarded as held 
is not access ry to the mnrder of D." Id common, will not constitute the 
" This decision," adds Sir James party offering it accessary before the 
Stephen, " is of higher anthority than fact to a larceny ; ' Eree-love ' publics- 
Foster's diela, and marks die limit to tions will not constitute their authors 
which they exUnd, if it does not throw technical parties to sexual offences 
doubt upon them." The proper solu- which these publicntions may have 
tion in such case is that A. is Indict- stimulated. Several youthful high- 
able for an attempt to kill C. ; bat way robbers have said that they were 
that there b no causal connection be- led into crime by reading Jack Shep- 
tween his act and the killing of D. pard; but the author of Jack Shep- 
See Whart. on Neg. §§ 90, 91 ; snpra, pard was not an accessary before the 
g$ 160, 161. fact to the robberies to which he Ihns 
Sfoden of Intligrtiion. — 'Procure' added an impulse. Under the head 
Is the first term used in the ordinary of ' counsel ' may be included advicB 
definition of our old accessaryship Mid instruction as to the modes of 
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CHAP. IX.] ASSISTANCE : INSTIGATION. [§ 227. 

§ 227. CoiiDBelliag is eaid in the old books to be either direct 

or indirect ; direct consistiog in express counsels, indi- g„^„^ ^^ 
rect in the intimation of approval or desire.' But con- jiuiMcenc* 
oealment of the knowledge that a felony is about to codbuI- 
be committed does not constitute such accessaryahip, 
nor does mere momentary acquiescence in the proposed felonious 
plan.' But any specific contribution of advice, afterwards acted 

coinmittiDg particular crimes, e. g. comp\dtwa, — or unleBi the command 

pocket- picking. General instrttction, generate* in him an error of fact which 

it is true, could not be ' connKlIing ' induces him to regard the act a« in- 

in the sense before ns ; though it is nocent. Military command, also, may 

otherwise with special instructions as be an excuse to the mibaltem, when 

to the management of a particular he acts bona jide under the command, 

case. — Persuading and tempting to a and not in satisfaction of any special 

particalar crime falls under this bead, private malice of his own. Supra, 

The modes in which this kind of coun- § 94. A police officer is in the same 

telling may be manifested are numer* way protected, provided be acts within 

ous. The counsel need not be ezclu- Ibe range of his office, and executes 

sively in words. It may consist, at least what he believes to be an official duty 

in part (e. g. Faust and Mepbistoph- for a public end. Itisotherwisewben 

ele«), in the exhibition of MHne ob- he knowingly executes a command is- 

ject of desire. It is possible, also, to sued for extortionate or other unlaw- 

conceive of cases in which there ia no ful purposes. A command need not 

immediate commnnication between the be in words. It may be in »igni. See 

seducer and the seduced. Third pei^ Holtxen. Strafr. ii. 353. 
sons may be used as innocent or com- ' Advising ' may be by a process of 

pnlsory go-betweens. Infra, S !31. deception, by a misrepresentation of 

' Command ' is a term borrowed facts. A. contrives to induce B. to 
from the Roman mandaiam, which is believe be has received an injury from 
frequently used in this connection. C., which it is B.'s duty to avenge by 
Viewing the term nakedly, it describes taking C.'s life. Supposing A. to act 
few cases of accessarysbip. Men are in this way with the malicious purpose 
rarely to be found who would commit of kilting C. by the agency of B., A. 
a crime l>ecBuse * commanded ' to by ia guilty at common law as accessary 
another, unless they are under special before the fact, or, under our recent 
obligations to such other. Among statutes, as principaL 9 Cent L. J. 
such obligations we may primarily no* 304. 
tice that of wife to husband, which > 1 Hale, SIS. 
the law recc^niies in some cases as a * 1 Hale,616 ; 3 Hawk. c. 29, s. 33. 
defence to the wife when on trial. B. and C. agree to Gght a prize-fight 
Next to this may l>e enumerated the for a sum of money; A., knowing their 
obligation of child to parent, of ser- intention, acts as stake-holder. B. and 
vant to master, of subordinate to gu- C. fight, and C. is killed. A. is not 
perior. These obligations do not con- present at the fight, and baa no con- 
stitute a legal excuse unless the per- cern with it except being stake-holder. 
petrator acta under compuUion, — vU Even if in such a case there can bean 

VOL. I. 17 257 
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§ 228.] CBiHES. [book I. 

on, constitutes the offence. It b necessary, as baa been seen, 
that the solicitation be made, either directly or indirectly, to the 
person committing the act.^ But knovingly to invite a person 
to a place so that he may be there murdered constitutes, when 
he is murdered accordingly, the offence.' Accessaryship cannot 
be based on negligence.' 

§ 228. If the advice o£ the accessary be countermanded before 
Caanur- it Operates in any way, he is relieved from responsi- 
^i^ bility;* and if an instigator, when withdrawing, not 
cMstiuta ™erely expresses his. disapproval of the crime, but 
oflcnce. takes all the measures in his power to prevent its con- 
summation, and such measures fail because of catas, or some 
new intermediate impulse, then his criminality ceases. But it 
does not cease simply because, after starting the ball, he changes 
his mind, and tries, when too late, to stop it. To emancipate 
him from the consequences, not only must he have acted in time, 
and done everything practicable to prevent the consummation, 
but the consummation, if it takes place, must be imputable to 
some independent cause. On the other hand, it is plain that 

accessary before the fact, A. u not ac- in Holtz. Straf. ii. 3G8. A distinction, 
ceBMuy before tbe fact to the man- also, is to be made between a nugle 
slaughter of C. Stepb. Dig. art. 39, hasty and ill-considered word (as was 
citing R. V. Taylor, L. R. 2 C. C. R. alleged by Queen Elisabeth to have 
147. been tbe case with her order for tlie 
1 R. f. Blackburn, 6 Cox C. C. 333. execution of Queen Mary), and a 
* R. if. Manning, 2 C. & E. 867. chain of cool and deliberate directions. 
> Supra, § 139. But these distinctions do not go mere- 
When the question of pvnuhtnent ly to tbe question of degree of punish- 
comes up, it is not unimiwrtant to in- ment. The amount of potency with 
quire to what extent tbe perpetrator which tbe instigation was applied has 
was overborne by the superior will of much to do with determining whether 
the instigator, and bow far tbe latter there was really a causal relation be- 
b to be considered as tbe exclusive tween tbe instigation and tbe criminal 
contriver of the crime- As has been act. The former ma^ tiave been mere- 
well said, when a bandit, whose trade ly a strong expression of enmity, or a 
ia assassination, offers himself for this strong opinion as to the right to do a 
purpose to a rich signior, the case is particular thii^, without any intention 
Tery difierent from that of an udso- that the criminal act shonld result 
phisticated and comparativel; inno- from the expression. If so, the crimi- 
cent agent who is led by the protracted nal act is not imputable to the alleged 
and subtile wiles of a Mepbistopheles instigator. CenL L. J. 1879, p. 181. 
into a path of guilt he never would * Supra, § 187; 1 Hale, 618. 
otherwise have af^roacbed. Geyer, 
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CHAP. IX.] ASSISTANCE : IHSTIQATIOH. [§ 229. 

when the perpetrator changes his mind, after having gone aa far 
as an attempt, nnd abandons a further prosecution of the design, 
he is indictable for the attempt. It has been argued that if the 
frustration of the attempt is due to his interposition, consequent 
upon his repentance, he is relieved from all prosecution. But 
it is hard to see how bis repentance, aubiequent to the attempt, 
can cancel his responsibility for the guilt of the attempt ; though 
it would be otherwise if he intervened prior to the attempt.^ ' 
§ 229. While an accessary before the fact (or instigator} is 
responsible for all crimes incidental to the criminal AcoeeMry 
misconduct he counsels,* it is otherwise as to collate (orcotut- 
eral c 



' Cent. L. J. ISTE), p. 203. For ting this crime, malicioaalj' c 

further views see supra, § IS7. another collateral crime, not within 

* See supra, g 120; Steph. Dig. the acope of A.'s connsel, and, it maj 
art. 41. be, forbidden by A. A. cannot, at 

* Supra, § 214; People n. Knapp, common law, be convicted of doing 
26 Mich. 112; Watts v. State, 6 W. iDteotionHlly and maliciously this col- 
Va. S32. See Foster, 870; 1 Hale, lateral act, which he never intended, 
0S7; 3 Inst SI. and which he had even forbidden. Of 

The queatioQ in the text ig consid- negligence in putting tlieee powers ia 
ered by me in the Central Law Jour- his agent's hdnda, or of negligence as 
nal for 1879, where the views of the incidental to the workingof the illegal 
later German authorities are given. iDstrumeDtaliiy he put in motion, he 
From this 1 condense the follow- may be convicted, but not of design- 
ing : — ing something he did not design. Of 

Suppose the perpetrator, undertali- negligence he may be certainly con- 
ing U> execute the purpose of the in- victed, if the crime, though unforeseen 
stigator, commits acts, while perform- by him, is incidental to one procured 
ing his mandate, in excess of such pur- by him: as when he sends a servant 
pose. Is the instigator responsible for out to steal property in the night, and 
the excess? the servant, in striking h match, scu 

If we relied solely on the snalo- fire to (he bouse, 
gies from the civil nde of the law, wo Quantitative variations in the mode 

would say that the principal or master of executing a crime are not to be 

is liable for all such acts when done viewed as excesses in the sense above 

in the discharge of the agency or ser^ slated. A homicide, for instance, is 

vice, though these acts were expressly imputable to the instigator, though 

forbidden by the principal or master, executed with a cruelty in excess of 

This rule holds good on the criminal that commanded, So if A. directs B. 

side of the law, so far as concerns in- to inflict on C- an injury whose proba- 

dictments for oegligeDce. But it can- ble consequences will be death, A., as 

not be extended to indictments for webaveseen, is as chargeable, if death 

malicious acts. A. counsels B. to com- ensnes, as is B., with the homicide 

mit a specific crime. B., in commi^ Supra, § 214. As to minor crimes, 
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ovGoQi^lc 



§ 2S0.] CBIME9. . [book I. 

§ 230. The qaestion of the relative guilt of the accesaary be- 
Beutira ^'^^ ^^ ^"^ ^^^ ^"^^ instigator has beeo elsewhere dis- 
cussed.' It is argued on the one side that iDstigation, 
from the natureof thiogs, inTolves more design, pre- 
° meditation, coolness, and intelligence than does perpe- 

tration. The instigator bears to tlie perpetrator the relation of 
the seducer to the seduced. The instigator would have perpe- 
trated the crime anyhow ; the perpetrator would not have per- 
petrated it without the instigation. To this it is answered that 
instigation does not necessarily involve premeditation, but that 
premeditation is necessarily involved in perpetration. Instiga- 
tion may consist in the expression of a momentary petulant de- 
sire, as was the case with Henry IL, when saying he wished he 
was rid of Becket, or of advice which the adviser himself never 
expected to have embodied in action. Perpetration, on the other 
hand, when in obedience to a plan previously entertained, in- 
volves not merely premeditation, but action as a realization of 
this premeditation. Not only is the criminal design harbored, 
but it is unflinchingly matured and executed. Nor is the rela- 
tion of instigator and perpetrator always that of seducer and se- 
duced. The relation may be that of confederate with confeder- 
ate. Each enters into the partnership of crime ; and the chief 
difference between the two is that the instigator is not present at 
the act which the perpetrator commits. The perpetrator may be 
as mnch the seducer of the instigator, as the instigator of the 
perpetrator. Henry's barons in taunting him with Becket's in- 
sults, and offering themselves as the avengers of those insults, 

instigation to commit a greater crime malicious excurdona mode, outside of 

covert instigation to commit a lesser the range of the employment, bj the 

crime. If A., for instance, coansels perpetrator. It sltauld be remem- 

B. to commit highway robbery, vbicb bered, however, tlutt the instigator 

results in larceny, A. u accessory be- may often use ambiguoas terms: ' Get 

fore the fact to the larceny. Bat it me this thing anyhow;' or, 'Bring m« 

is otherwise as to minor ofiences not this man alive or dead.' If so, the 

included in the major. Thus counsel- instigator is chargeable with any mis- 

ling to commit larceny would not in- constructions the ambigui^ may pro- 

Tolve accessaryship to the oSeuce of duce. It is in this sense that James 

cheating by cards, though part of the II. and Louis XIV. are chargeable 

same transaction. with instigation in the attempted as- 

As is seen above, the accessary be- sasainations of William III. 

fore the fact is not liable for any ^ See Central L. J. for 1879, p. 18S. 
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CHIP. IX.] ASSISTANCE : DISTICATION. [§ 231. 

m&y have been tfae tempters who led Henry to ntter the fatal 
vish, and thus hare been the original planners as well as the 
final perpetrators of the crime to which he gave a hasty inter- 
mediate assent. " Instigation " does not necessarily involve 
*' origination." The accessary before the fact may be really the 
i^nt of the principal. To this it is rejoined that what we have 
to do with is instigation in its logical sense, as the origination of 
a crime to be effected through another ; and that this involves a 
double criminality, that of the instigator himself and that of the 
perpetrator ; that the instigator is in this respect a free agent, 
bringing into effect an act donblj criminal as infringing the 
rights of tfae object of the crime, and as steeping in guilt its 
agent. At common law, the assumption was that the guilt of 
the perpetrator (principal) was imputable to the instigator (ac- 
cessary before the fact), and hence the conviction of the latter 
was to depend on the conviction of the former, as a condition 
precedent, and must be of the same grade of offence. Where 
under recent legislation, however, the instigator (accessary be- 
fore the fact) is treated as principal, there principal and acces- 
sary before the fact (or instigator and perpetrator) may, as we 
will presently see more fully, be convicted of different grades.^ 

§ 231. The aesistance most be rendered knowingly. It is not 
necessary, indeed, that the principal should know all j^^,,^ 
the conditions of the help rendered to him, but it is nee- must be 
essary for the accessary to know tfae guilty purpose be knowingly 
contributes to help. The chief of a plot, for instance, *" ^' 
is not bound to know a oooperator in order to implicate the lat- 
ter as accessary ; but the oooperator cannot he convicted unless 
he is shown to have been acquainted with tfae character of the 
plot." 

A detective entering into a conspiracy to commit a crime for 
the purpose of exploding it is not an accessary before the fact.^ 
For it should be remembered that detectives, when acting aa de- 
coys, may instigate or provoke the crime ; but the essential ele- 
ment of dolut, or malicious determination to violate the law, is 
wanting in their case. And it is only the formal and not the 

1 Infm, §§ 332, 23G. * Campbell v. Com. M Penn. St. 

' Supra, g 12». 187. Supra, § 149. See Wh. Cr. £t. 

S440. 
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§ 234-3 CBiUES. . [book I. 

avhgtantial part of the crime that they provoke. They provoke, 
for instance, in larceny, the asportation of the goods, but not 
the nltiraate loss by the owner. They may be actuated by the 
most unworthy of motivea, but the animus Jurandi in larceny 
is not imputable to them ; and it in in larcenous cases or cheats 
alone that their employment can be conceived. For, should they 
act as instigators of an irreparable crime (e. g. murder), they 
may become liable as accessaries to the crime.- They may also 
become liable for negligence in their conduct, when it leads to 
injuries which prudence on their part might have avoided ; as 
when they instigate an ambush which results in a homicide. 

§ 232. It has been doubted whether there can be an accessary 
Maybeac- before the fact to manslaughter, since accessaryehip' 
forT^''^ presopposes premeditation, and premeditation is in- 
msQ-*" compatible with manslaughter.^ But, as will be seen, 
■laughter, an instigator may stimulate a person incensed with an- 
other to execute a deed of vengeance on such other, when the 
offence of the perpetrator would be only manslaughter ; and we 
may also hold that an instigator may be guilty of murder in in- 
stigating another to commit manslaughter by the rash use of 
dangerous instrumentalities.^ A fortiori there may be an acces- 
sary before the fact to murder in the second degree.' 

§ 233. It is not material that an accessary should have origi- 
Acceuarr "f^''^'^ ^^^ design of committing the offence. If the 
f*'""JS° principal had previously formed the design, and the al- 
not be leged accessary encouraged him to carry it out by stat- 
Drigiaa r. j^^ falsehoods. Or otherwise, he is guilty as accessary 
before the fact.* 

§ 234, The quantity of aid rendered is of no consequence. A 

Quantitjof counterfeiting raid, for instance, may have a hundred 

uri^"*' persons concerned as accessaries, some contributing 

very little aid. All, however, are technically guilty." 

1 S«e R. V. Taylor, L, R. 2 C. C. R. accessaries afler the fact to man- 

147. Compare 2 Hawk. P. C. p. Hi, slaughter, see R. v. Greenacrc, S C. & 

a. 24. P, 3S ; R. t>. Richards, 13 Cox C. C. 

* See, to same effect, Stepb. Dig. 611. 

C. L. art. 229, citing R. v. Gaylor, D. ' Eeitbler i>. State, 10 S. & U. 192. 

& B. 288; R. p. Taylor, L. B. 2 C. See R. ». Tuckwell, C. & M. 215. 

C. R. 147. t See supra, §217. 

* lofra, S M6. That there may be 
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CHAP. IX.] ASSISTANCE : IKSTlOATtOH. [§ 236. 

What distinguisheB the act of the accessary from that of the prin* 
cipal is that the accessary, while concerned in facilitating the 
execution of the guilty purpose, takes no part in this execution, 
leaving it to the principal.' 

§ 23o. There is no particular period of time to which acces- 
saryehip is limited. It may take place when the guilty canditioni 
act is concocted, when it is prepared, or when it is exe- f^^JSe- 
cuted, provided tfaat ia the latter case there is not act- "■'■ 
nal presence. And it may be coupled with accessarysbip after 
the fact." 

§ 236. A question of considerable interest has ariseo as to the 
extent to which the principal's personal relations are to cnde of 
be imputed to the accessary. A public oflScer, for in- ^^JJ^hit 
stance, committing a specific act, is liable to a severer "■* *""'■ 
punishment than would be a private citizen. Is a private cit- 
izen, who is an accessary to an officer in such an offence, charge- 
able with the same grade of guilt ? Or is an accessary to a 
trustee, who is guilty of embezzlement, to be charged with the 
same grade of guilt as would the trustee ? On this question we 
have the following possible theories : ' — 

(1.) The accessary is absorbed in the principal, so that the 
principal's personal relations, in respect to the crime, are imput- 
able to the accessary. 

(2.) Each offender is chargeable only for what he really is. 
Thus, the non-public officer cannot be punished as a public offi- 
cer, and the non-trustee cannot be punished as a trustee. Hence, 
according to this view, where a principal in a homicide, from 
the fact of his bearing a particular relation to the deceased, would 
be guilty of murder in the first degree, an accessary not bearing 
this relation would be guilty only of murder in the second de- 
gree. 

(8.) We may distinguish, as do several codes, between those 
qualities which establish or cancel, and those which increase or 
diminish, ponishability. As to the first, the personal relations 
of the principal are the standard. As to the second, each of- 
fender is to be judged according to his own peculiar relations. 
Hence, to take up the last case, an accessary to a murder, 

> See BD|>ra, $ 208. * Bemer, g 111. 

' B. V. BUckMU, 8 C. & P. 4S. 
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§ 237.] ■ CRIMES. [book L 

whose grade is determined by the personal qualities of the per- 
petrator, is to be judged from bis oira and not his principal's 
relations. A non-officer, also, who aids an officer in an offence, 
whose grade is increased by the official relation, is liable only 
for the lower grade of the offence. On the other hand, a non- 
offlcer who aide in a purely official crime (e. g. acceptance of 
a bribe by a judge) is, by the force of the distinction before us, 
liable as accessary to the crime. 

Another question arises in homicides when the accessary and 
the principal are acting under different degrees of passion. Un- 
der the old law, the defendant was first convicted, and then the 
accessary was charged with being accessary to the offence which 
the conviction covered. But now that instigation is a subetantive 
offence, it must be remembered that tbe offence of the instigator 
is not neceBsarily of the same grade as that of the perpetrator. 
The instigator may act in hot blood, in which case he will be 
*only guilty of manslaughter, while the perpetrator may act 
coolly, and thus be guilty of murder. The converse, also, may 
be true : the instigation may be cool and deliberate, the execu- 
tion in hot blood by a person whom the instigator finds in a 
condition of unreasoning frenzy, A person desiring coolly to 
get rid of an enemy, for instance, may employ as a tool some 
one whom that enemy has aggrieved and who is infuriated by 
his grievMice. Hence an accessary before the fact (or to adopt 
the terms of recent codes, an instigator) may be guilty of mur- 
der, while the principal (or perpetrator) may be goilty of man- 
slaughter ; or the acccessary before the fact (instigator), acting 
in hot blood, may be guilty of manslanghter, while the perpe- 
trator (principal), acting with deliberate malice, may be guilty 
of murder.' 

§ 287. At common law, the conviction of some one who baa 
Cmiviction committed the crime must precede that of one charged 



' That joint participants may be 81T; Com. v. Andrew*, 3 Mus. 126; 

goiltj of different degrees, see Post. Com. v. Briggs, S Pick. 429; Com. v. 

106, 129; Whart. Cr. PI. & Froc. FhilMpt, 18 Maas.423; Com. v. Wood- 

§§ 307, 76S; Klein o. People, 31 N. ward, Tbacber's C. C. 63; Baron p. 

Y. 229; Mask r. People, 32 Miss. People, 1 Parker C. R. 24G; Sampson 

405. o. Com. 5 W. & S. 386 ; Com. o. Wil- 

* See U. S. B. Crane, 4 McLean, liamson, 2 Va. C. 211. 
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OH&P. DC.] ACCESSABTSHIF. [§ 2S7. 

call for the record of snch convictioii, by pleading.* ionB8r« 
ConTictJoQ of the principal is not admissible evideace, site. 
until judgment has been rendered on the -verdict.^ The record 
must be proved in the usual mode." But even at common law, 
where there are two principals, and only one convicted, the oUier 
being dead, the accessary must answer notwithstanding the non* 
conviction of the second,* By statutes, however, now almost 
universally adopted, the offence of an accessary is made sabstan- 
tive and independent, and consequently the accessary may be 
tried independently of the principal, though in such case the 
guilt of the principal must be alleged and proved.^ 

1 FoBt SGO; 1 Hale, 62S; U. S. v. Even in & caie where the principal 

Burr, 4 Craneh, 502. wag imiicted for burglary and larcenj 

In North Carolina, the principle in a dwelling-house, and the accessary 
has been somevhat expanded, it hav- charged in the same indictment u ac- 
ing been there held that the acceasary cessary before the fact to the said 
is not liable to be tried vrhile the prin- "feiony and burglary," and the jurj 
cipal is amenable to the laws of the acquitted the principal of the bur- 
State and is still unconvicted. State glaiy, but found him guilty of the 
V. GroS, 1 Muri^f's R. 270. See larceny, the judges, it is said, were of 
State V. Goode, 1 Hawks, 463 ; Hart]' opinion that the acceuary should have 
V. State, 3 Blackford, 386. been acquitted ; for the indictment 

' State V. Duncan, 6 Iredell, 236. charged him as accessary to the bur- 

' People V. Gray, 2S Wend. 465. glary only, and the principal being 

* Com. u. Enapp, 10 Kck. 477. acquitted of that, the accessary should 

* See State v. lUcker, 29 Me. 84; be acquitted also. R. v. Dannelly, B. 
Fettes r. Com. 126 Mass. 242; People & K. 310; 2 Marsh. 571. 

1). Gray, 25 Wend. 46S; Holmes v. When principal and accessary are 

Com. 25 Penn. Sl 221; Brown V. State, tried separately, conviction of the 

18 Oh. St, 496; Noland tr. State, 19 principal is primA facie evidence of 

Oh. 131 ; Ulmer v. State, 14 Ind. 52; his guilt, on the trial of the accessary, 

Baxter i>. People, 3 Gilmao, 868; Yoe and may be collaterally disputed when 

tt. People, 49 III. 410; State v. Com- the issue is the guilt of the accessary, 

stock, 46 Iowa, 265; Ogden v. State, R. v. Turner, 1 Moody, 347;' U. 

12 Wis. 5SS; Jordan e. Stale, 56 Ga. Hartwcll, 12 Int. Kev. Eec. 72; S. C, 

92; Peopled. Campbell, 40 CaL129; 3 Cliff. 221; State ». Ricker, 29 Me. 

State V. Caseidy, 12 Eans. S90. As S4; SUte v. Hand, 33 N. H. 316; Com. 

to English statute, see B. v. Hughes, v. Enapp, 10 Pick. 477; Com. p. Stow, 

Bell C. C. 242; R.v. Gregory, L. B. 1 Mass. fi4; People t. Buckland, ~ 

1 C. C. 77. Wend. 692; State v. Duncan, 6 

At common law «n accessary is dia- dell, 286; Eelthler v. State, 10 Sm. 

charged by the acquittal of his prin- & M. 192. Infra, g 244. 

cipal on those charges whereon the It should be observed that the stat- 

indtctment against himself is founded, nte of 7 Geo. 4, c. 64, s. 9, which 

U. S. V. Crane, 4 McLean, 817. era! American statutes copy, only ap- 
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§ 238.] CBmes. [bode i. 

Under the recent statutes, which treat principalB and accessar 
ries before tb^fact as confederates, the declarations and acts 
of the one, in furtherance of the common plan, are admissible 
i^inst the other.^ It is otherwise when the conspiracy is termi- 
nated,^ the accessary being tried for a substantive ofEence, and 
the principal's confessions, after the joint action is clraed, not 
being receivable against him.* 

§ 238. At common law it is not necessary, in an indictment 
against an accessary before the fact in a felony, to set out the 
conviction or execution of the principal. It is enough to aver 
the latter's guilt.^ 

The indictment must show the commission of the offence as 
I ii' bnrnt P^'^'<^>*l&i'ly ^ '^ nccossary in an indictment gainst the 
mu9t|iar- principal.^ In Stat«s where it is provided by statute 
oflencc. that an accessary before the fact shall be deemed and 

pliea where the accesaary might at act of accesrarjihip wu committed 

common law have been indicted with elsewhere. Com. t>. Pettea, 114 Mass. 

or withoat the conviction of the prin- 307. See infra, §S 3'^> ^S^- 

cipal; and, therefore, where a defend- In Tennessee, where a principal to 

ant was indicted aa accesearj' before a murder was sentenced to imprison- 

tbe fact to the murder of S. N., she ment for life, in accordance with the 

having, by his procurement, killed statute of lS3S,c- 39, an accessary be- 

herself, it was ruled that the statute fore the fact, Biiljsequently tried and 

did not apply. B. n. Bussell, I Mood, convicted (the jury bringing in a gen- 

C. C. 856 ; B. V. Gaylor, T Cox C. C. eral verdict of guilty, without finding 

253 ; Dears. & B. C. C. 288. mitigating circumstances), was held to 

At common law where the principal be properly sentenced to imprison- 

and accessary are tried together, if the ment for life. Nuthill v. Stat«, 11 

principal plead otherwise than the Humph. 247. 

general issue, the accessary is not An acceasury cannot take advan- 
bound to answer, until the principal's tage of an error in the record aghast 
plea be first determined. 9 H. 7, 19; the principal. State v. Duncan, 6 Ire- 
1 Hale, 624; 2 Inst. 184. Where the dell, 236; Com. i>.Enapp, 10 Pick. 477. 
general issue is pleaded, however, the * See infra, g 1405. 
jury must be charged to inquire first * R. d. Turner, I Moody C. C- 347; 
of the principal, and if they find him State v. Newport, 4 Harring. 967. 
not guilty, then to acquit the acces- ■ Ibid. ; Ogden v. State, 12 Wis. 
sary; but if they find the principal 532. See, aa taking a leas restricted 
guilty, they are then to inquire of the view of admissibility, U. S. v. Hart- 
accessary. 1 Hale, 624; 2 Inst. 184. well.supra; B.v. Blick,4 C. & P.377. 
See Holmes v. Com. 25 Penn. St. 221. * SUte t>. Sims, 2 Bail. S. C. Rep. 

Id Massachusetts an accessary be- 29; State v. Evans, Ibid. 66; Holmes 

fore the fact may be tried in the conn^ v. Com. 25 Penn. St. 221. 

of the GODsmnmated act, though the * Com. v. Dudley, 6 Leigh's Ta. R. 
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CHAP. IV.] ACCKSSABYSHIP. [§ 241. 

considered as principal and punished accordingly, an accessary 
may be indicted and convicted as a piincipal.^ It is otherwise at 
common law,^ and in States where this law prevails, an accessary 
before the fact, though by statute pnnishable as principal, must 
nevertheless be indicted, not as principal, but as accessary before 
the fact.' 

§ 239. At common law, the verdict must specify the grade, 
and under a verdict of " guilty as accessary," the de- 
fendant cannot be sentenced as accessary before the moat spa- 
fact.* As has just been seen, accessary and principal 
(or instigator and perpetrator) may, under recent codes, he con- 
victed of different grades. 

§ 240. If the felony is not committed, he who connsela or com- 
mands its commission is not liable as accessary before 
the fact, but he may be convicted for the attempt as a 
substantive misdemeanor, if steps were taken to consummate the 
offence.' 

TI. ACCESSARIES AFTER THE FACT. 

§ 241. Although in other jurisprudences he who directs or 
counsels a specific offence is involved in the same penalty as the 
actual perpetrator, the English common law stands alone in as- 
signing the same grade of guilt to those who conceal or protect 
the perpetrator after the commission of the offence.^ That such 
614; Jordan o. Stftt«,9S 6a. 92. See 39 MUs. GIS; Walrath v. State, S 
People o. Schwartz, 32 Cal. 160 ; Peo- Nebr. 80. For other cnses Bea infra, 
pie D. Crenahavr, 46 Cal. 65; People §245. 
D. Thrall, SO Cal. 415. • Pettca v. Com. 126 Mass. 242; 

> Cathcart d. Com. 37 Fenn. 8t. People e. Campbell, 40 Cal. 129. See 
108 ; Campbell v. Com. S4 Penn. St. People v. Gasaovty, 2S Cal 404; Peo- 
187; Rsiford v. State, 59 Uich. 106; pie o. ShepardBon,48 Cal. 1S9. Infra, 
Jordan v. State, 66 Ga. 92; Baxter §245. 

o. The People, 3 Gilman, 368; State * Stale v. Rose, 20 La. An. 143. 

t>. Zeibart, 40 Iowa, 169; Dempiej «. * 2 East B. 5; Ch. 0. L. 264. Sn- 

People, 47 III. 328; Toe r. People, pra,§173. 

49 HI. 410; State n. CMady, 13 Kaiu. ■ What we call acceraaryehip after 

5fiO. See infra, § 245 ; and see Wh. the fact is poniahed in Germany and 

PI. & Pr. S 458 ; Ward c. Com. 14 France as an independent offence, in 

Bash, 232. the nature of omr Escape, or Prison 

> R. V. Fallon, 9 Cox C. C. 34! ; Breach. See Berner, Lebi-buch, 1877, 
R, V. Plant, 7 C. & P. BT5 ; State o. pp. 196, 197. 

Wyckoff, 2 Vroom, 65; Hugbei v. Id England, the old common law 
Stele, 12 Ala. 458; Joaei^e v. State, has been modified by slat. 34 & 2S 
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§ 241.] CBWBS. [book l 

persons should be punished is emiDently jast ; but it ia eminently 
unjust that they should be punbhed in the same way as the crim- 
inal whom they shelter. 

By the English common law, however, a person who, when 
Acc«iau7 knowing a felony to have been committed by another, 
facTii one receives, relieves, comforts, or assists the felon,' whether 
oueiitiy"*^ he be a principal or an accessary before the fact merely, 
•usisis or ia an accessary after the fact, involved in the same pen- 
comfortB 1 . o 

the felon, alty aa the principal.' Any aaeiatance given to one 

known to be a felon, in order to hinder his apprehension, trial, or 
punishment, is sufficient, it is held, to make a man an accessary 
after the fact; as, for instance, that he concealed him in bia 
house,^ or shut the door against his pursuers, until he should 
have an opportunity of escaping,* or took money from him to 
allow him to escape,^ or supplied him with money, a horse, or 
other necessaries, in order to enable him to escape,* or that the 
principiil was iu prison, and the defendant, before conviction, 
bribed the jailer to let him escape, or supplied him with mate- 
rials for the same purpose,^ or in any way aided in compass- 
ing his escape.' Merely suEEering the felon to escape, being 
but an omission, however, it is held will not impute the guilt of 

Vict., which llmiu the pnnulimeDt to although he himself did no act to re- 

impriaoDinent for four years. See R. lieve or aerist the principal. R-f.Jar- 

f. Fallon, L, & C. 217 ; 9 Cos, 242. vie, 2 Moo. & R. 40. So it appears to 

Rtceieing aioUn gooda does not, at be settled that whoever rescues a felon 

common law, cons^tute accessaiyship imprisoned tor the felony, or volanta- 

after the fact to the larceny. It was rily sufiers him to escape, is guilty as 

otherwise by the statute 3 Will. & accessary. Hawk. P. C. b. 2, c. 23, s. 

Mary. Id most jarisdictions, how- 27. See Roscoe'a Cr. Ev. 184; and 

ever, the reception of stolen goods ia see generally as to bow far " coDCcal- 

now an independent crime. See infra, ing " constitutes accessaryship after 

g§ 982 <( teq. the fact, While v. People, 81 111. 3S9. 

Receiving money, knowing Uiat it * Wren tt. Com. 26 Grat. 962; Tay- 

was obUined by robbery, does not con- lor v. Com. 11 Bush, 154; ! Hawk. c. 

stitute accessaryship after the fact at 29, s. I ; P. Wms. 475. 

common law. VVilltams o. State, 65 ■ Bait. 5S0, 531. Infra, % 652. 

Gfi- 391. * 1 Hale, 819. 

» 1 Hale, 618; 4 Bl. Com. 37; Ro9- • 9 H. 4, 1. 

coe'e Cr. Ev. 184; R. i.. Lee, 6 C.& P. • Hall's Snm. 218; 2 Hawk. c. 29, 

536. B. 2«. 

A man who employs another persoD ' 1 Hale, 621 ; Hawk. b. 3, c. 29, s. 

to harbor the principal may be con- 26 ; Archbold, by Jervis, 9. 

vioted as an accessary after the fact, * Sae in&a, g 1677. 
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CHAP. IX.] ACCES&ARTSHIP. [§ 242. 

acceseatyship to the party bo doing.^ And it a cooceded that if 
a person supply a felon in prison with Tictuals or other necessa* 
ries, for his sustenance ; ^ or succor and sustain him if he be 
bailed out of prison ; ^ or professionally attend a felou sick or 
wounded, although he. know him to be a felon ; * or speak or 
write in order to obtain a felon's pardon or deliverance,' or ad- 
vise his friends to write to the witnesses not to appear against 
him at his trial, and they write accordingly ;' or even if he him- 
self agree, for money, not to ^ve evidence against the felon ; ^ 
or know of the felony and do not disclose it ; ^ these acts will 
Qot be sufficient to make the party an accessary after the fact. 
In fact, the hareboeBS of the old doctrine which subjected ac- 
cessaries of tbis class to the same punishment as the principal 
offender has caused it to be so mucb restricted as to be virt- 
ually obsolete. Even interference with public justice by pro- 
moting the escape of a criminal is now tried as an independent 
oEEence.* 

§ 242. Two things are laid down in the books as Knowi- 
necessary to constitute a man accessary after the fact to pnpuipsra 
the felony of another. §21. *"*"' 

1. The felony must be complete.'" 

2. The defendant must know that the felon i» guilty ;^^ and 
this, therefore, is always averred in the indictment.^' And though 

> Hale, 6I9{ Wren n. Com. ui lu- Greenacre, 8 C. & F. 33; Wraa v. 
pra; Taylor v. Com. 11 Bueh, 154. State, 26 GraL 952. 

* I Hale, 620. See B. r. Chappie, " Hawk. b. 2, c. 29, a. S3. 

9 C. & P. 35S. It ii Mmetimea Bud that the iocep- 

* 1 Hale, 620. tion of the oSence of accessaries after 

* 1 Hale, 8S2. the fact mutt be subsequent to that of 

* Ibid. the principal offence. Tliis, however, 

* 3 List 139; 1 Hale, 620. is not necessarily the case. A re- 
^ Moore, 8. See Wren b. Com. 25 ceiver, for instance, may make his 

Grat. 780. arrangements to roceive the goods ob- 

* 1 Hale, 371, 618. tained h; a projected larceny. If ba 

* Infra, § 1677; Com. t>. Miller, 3 does not act in concert with the prin- 
Ashm. 61. cipal offender, — Id other words, if 

" 1 Ch. C. L. 264 ; 1 Hale, 622 ; 2 the principal does not know that ha 

Hawk. c. 29, s. 3G; Horrol v. State, is thus acting, — he is an accessarjr 

89 Miss. 702. after the fact But It is otherwise if 

'' 1 Hale, 622 ; Hawk. b. 2, c. 29, s. his reception is in consequence of a 

32; Com. Dig. Justices, T. 2. See R. previous engagement. If he should 

p. Bntterfield, 1 Cox C. C. 93; B. v. ny, "Go ahead; I will stand byyou. 
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§ 245.] CBiuEs. [book 1. 

it has been intimated tbat constructiTe notice of the felony vill, 
in some cases, suffice : zs where a man receives a felon in the 
same county in which he has been attainted, which is supposed 
to have been a matter of notoriety ; ^ yet the better opinion is 
that there should be laid such a basis of inculpatory facts as 
properly to raise the preanmption of knowledge.* 

§ 243. The only relation, so it is said, which excuses the har- 
Wih IB not ''^""g * felon is that of a wife to her husband, because 
•0 liable, she ia considered as enbject to his control, as well as 
bound to him by affection." But by the English common law 
no other ties, however near, will excuse ; for if the husband pro- 
tect the wife, a father his son, or a brother his brother, they con- 
tract the guilt, and are liable to the punishment, of accessaries tc 
the original felony.* 

§ 244. At common law, as we have seen,^ the conviction of the 
Conviction principal is a necessary prerequisite to the conviction 
pii^*^ of the accessary. Where the principal and accessary 
^enoo''of ^'^ joined in an indictment, and tried separately, the 
hia gniiL record of the principal's conviction is primd facie evi- 
dence of his guilt, upon the trial of the accessary ; and aa the 
burden of proof is ou the accessary, he must show clearly that 
the principal ought not to have been convicted.^ But the acces- 
sary, in such case, is not restricted to proof of facts that were 
shown on the former trial, but may prove others which are in- 
compatible with the guilt of the principal.^ 
ladicimeat | 245. An acceaaary after the fact cannot be convicted 
■pedGc. on an indictment charging him as principal.^ 
and take care of the things after you * Supra, % 291. 
get them," he is accessary' before the ' Com. v. Knapp, 10 Pick, 4Si-, 
fact, or instigator, and hence, byre- State n. Chittem, 2 Devereux, 49; 
cent legislation, principal. He en- State v. Duncan, 6 Iredell, 286. See 
courages the thief, and becomes there- supra, § 237. 
fore a party to theft, 'Com. n, Knapp, 10 Pick. 481. 

» Dyer, 355; Staunf. 41 b. See Stale u. Sims, 2 Bail. S. G. Rep. 

» 1 Hale, 823, 622; R. v. Burridge, 29; State w. Crank, Ibid. 66. 
3 P. Wms. 475; TuUy o. Com. 13 * Supra, § 238; R. v. Fallon, 9 Cox 
Bush, 142. C. C. 242; R. e>. Soares, R. & R 29; 

• 1 Hale, 621 ; Hawk. b. 2. c. 29, State v. Wyckoff, 2 Vroom, 65; Rey- 
s, S4; 4 Bla. Com. 39; Com. Dig.Jus. nolds v. People, 83 111. 479; McCoy 
T. 2. V. State, 52 Ga. !87; Hughes v. State, 

* Ibid. In Massachusetts this is 12 Ala. 458; Josephine o. Stale, S9 
expanded by aUtute, Miss. 618; People it. Campbell, 40 
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CHAP. IX.] AGENCY : MISPBISION. [§ 247. 

The queation of jurisdiction is hereafter considered.^ 

V. LIABIUTT OF PRINCIPAL FOE CEIMINAL ACT OF AGENT. 
The cases under this head may be classed as follows: — 

(a.) Where the Agent acts directly under the Principal's Com- 
manda. 
§ 246. In this case there is no doabt as to the principal's lia- 
bility. In misdemeanors the act may be charged to Principal 
have been done by the principal himself, without refer- ^nt'a ' 
eiice to an agent.^ Such, also, ia the case in felonies, "'■ 
where the agent is innocent, insane, or a slave, in which case the 
party commanding the felony to be done, though absent at the 
time of its commission, is principal in the first degree.* 

(6.) Where the Agent is acting at the ZVmc in the Line of the 
PrindpaVa Business, but without Specific Instructions. 
§ 247. A principal is primd facie liable for the alleged acts of 
an i^ent done in a general course of business authorized by the 
principal,* and this is eminently the case in indictments for nui- 
sances, which could not be abated if the master was not liable 
for the servant's acts, if in general furtherance of the master's 
plan.' And the rule applies to all cases where a master inflicts 
indictable injury through a servant. Thus, where a bar-keeper 
in a hotel sells liquor, or a salesman in a bookstore in the usual 
course of business sells a libellous book, or where a clerk pub- 
lishes a libel in a newspaper, the pnncipal is responsible, and, if 
there be do other evidence, may be convicted.^ Even the fact 
that the principal, who was the publisher of a newspaper, was 

Cal. 129. Under statutes, see supm, erta u. Preston, 9 C. fi. (N. S.) 20B; 

g 238. Com. V. Nichols, 10 Met. 259. 

1 iDtra, § 287. • E. V. Stephens, L. R 1 Q. B. 

' Sloan V. State, 8 Ind. 312. For 702-10. 

master's Iiabilit;r for servant's negli- * R. i). AluoD, 5 Bur. 2686; B. 

gent act, see Bupra, g 139; infra, §§ o. Dodd, 2 Sessions Cases, 33; R. v. 

341,1423, 1S03. Gutch, Mood^ & M. 433; U. S. v. 

■ Supra, S 223; infra, § 841; B. v. Munnemacher, 7 Biss. Ill ; Com. v. 

Michael, 2 M. C. C. 120; 9 C. & P. Park, 1 Gray, 553; Com. v. Nichols, 

850; R. 0. Spiller, 5 C. & P. 333. 10 Met. 3S9 ; Com. it. Morgan, 107 

* R. 0. Dixon, 3 M. & S. 11; Rob- MasB. 199; Com. v. Met. R. R. 107 
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§ 249.] CBIHES. [book I. 

living at the time one huodred miles distant from the place of 
publication, was sick and entirely ignorant of the libel's being 
published, is at common law no defence.' A master, also, may 
be liable for the negligence of a servant whom he negligently 
appoints or negligently controls.* But it is otherwise if the f^ent 
be without authority, express or implied, and the act be not in 
the range of the agent's business, and against the principal's ex- 
press and bond fide commands.^ It should be added that, at 
common law, a master who commands a servant to perpetrate a 
felony is indictable, in case of perpetration, as accessary before 
the fact, while as to misdemeanors he is principal.* 

(c.) When the Principal resides out of the Jurisdiction. 
NoD-n^- § 248. When the principal resides out of the juris- 
'4*°' PJ^- diction of the court trying the offence, he is chargeable 



TI. MISPRISION. 

§ 249. At common law a party is guilty of misprision of felony 

Miiprision "'"^ Stands by at the commision of the felony without 

olfeiomru endeavoiing to prevent it, and who, knowing of its 

commission, neglects to prosecute the offender.^ Mis- 



Mau. 23e ; Com. v. Boston R. R. 126 * Supra, §§ 223, 225. 
Mass. 61; Stiite t>. Smith, 10 R. I. • See iDfra,§3 279, 280,287; R. v. 
258; Com. i>. Gitlaapie, 7 a & R. 469 ; Garrett, 22 Lair & £q. SOT; S Cos C. 
State V. Mathia, 1 Hill S. C. 37 ; Brit- C. B. 260; U. S. v. Davis, 2 Sumn. 
ain V. State, 3 Humph. 203; Com. c. 482; Com. v. Pettea, 114 Mass. 307; 
Major, 6 Dana, 293; 1 Beonett & People o. Adams, 3 Denio, 190; 
Heard Lead. Cas. 241. lofra, §§ 341, Adams v. People, 1 Comstock, 173; 
1422, lfi03. Com. t>. Gillespie, 7 a & R. 469. 
1 R. V. Gntch, Moody & M. 433. • Hawk. P. C. b. 1. c. 59, a. 2; 1 
> Supra, § 135. Hale P. C. 431-448. 
* See eupra, § 136; infra, g 1603; According to Sir J. Stephen, Dig. 
R, n. Bennett, Bell C. C. 1 ; 8 Cox C. L. art. 158, " Every one who knows 
C. C. 74; Com. V. Nichols, 10 Met. that any other persoa has committed 
359 ; Bames d. State, 19 Conn. 39S ; high treaaon, and does not within a 
State i>. Dawson, 2 Bay, 360 ; Hipp v. reasonable time give information there- 
State, 6 Blackf. 149. As to liability ol to a justice of aaaize or a justice of 
for ccMionBpiratorg, see infra, g 1405. the peace, ia guilty ci. misprision of 
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CHAP, IX.} AG0ES8ABYSHIF : UISPBISION. [§ 249. 

obsolete. Tbe same en<3, so far as is consisteDt with the general 
policy of society, is reached by the rule noticed in another 
work, which makes it incumbent on all persons present when 
an unlawful act is attempted to take part with the officers of 
the law in tbe prevention of such act.' 

treMOn, and must, upon conviction offender, it a iheriff, coroner, or their 

thereof, be WDlonced to imprisoiimeDt b&iliff, ' shall have one year's imprisoo- 

for life, and to forfeit to the queen all ment and after make a grievoag fine,' 

bis goods and the pro6ta of his landa at the discretion of the court, ■ and if 

during his life. thej have not whereof thej shall have 

" Every one who knows that any imprisonment of three years.' In 

other person has committed felony and other caaes tlis offender Is gnilty of a 

conceals or procures the concealment misdemeanor.'' 
thereof, is guilty of misprision ot fel- * See Whart. Crim. Plead. & Prac. 

ODy, and, upon conviction thereof, die ^ 10 el teq. 
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I. JUDICIAL POWEBS SETTLED BT FEDEKAL CONSTnUTIOH. 

§ 262. The powers given to Congrees under tbia head are : — 

To provide for the puniBbment of counterfeiting the g,n,„„- 
aecuritteB and current coin of the United States.' ?' ?''?*™' 

To define and punish piracies, felonies comtnitted on powen 
the high seas, and offences against the law of nations.^ i 

To make rules for the government of the land and ^'"'' 
naval forces.' 

To provide for organizing, arming, and disciplining the militia, 
and for governing such parts of them as may be employed in the 
service of the United States.* 

To exercise exclusive legislation in all cases whatsoever over 
such district (not exceeding ten miles square) as may, by ces- 
sion of particular States and the acceptance of Congress, be- 
come the- seat of the government of the United States; and to 
exercise like authority over all places purchased, by the consent 
of the l^tslature of the State in which the same shall be, for 
the erection of forts, mi^a^nes, arsenals, dock-yards, and other 
needful buildings ; " and to make all laws which shall be nec- 
essary and proper, for carrying into execution the foregoing 
powers, and all other powers vested by the Constitution in the 
government of the United States, or in any department or o£G- 
cer thereof.* 
^ Art. 1, g 8, cl. 6. choice of the meaDS belt calculated to 

* Ibid. cl. 10. eserciie the powers they possess; and 

* Ibid. cl. 14. nnder this construction it has been 
< Ibid. cl. 16. held that Congress have power to in- 

* Art. 1, g S, cl. 16. diet punishment in cases not specified 

* Ibid. cl. 18. In this section the by the Constitution, such power being 
word necensary has been construed to implied as necessarj and proper to 
mean needful, rtquinie, etaenlial, and the sanction of the laws, and the exer- 
eortduciae to, and gives Congress the eise of the delegated powers. M'Cnl- 

2T6 
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§ 254.] CBiHEs. [book I. 

§ 253. It is said in a case which will presently be more fully 
Freraient noticed) and which is assumed to have settled tlie law 
tlisttcd- on this important question, that although it may be 
^^^bu' ^^^ ^^^ Supreme Court possesses jurisdiction derived 
jtacommati immediately from the Constitution, of which the legis* 
•»■ lative power cannot deprive it, all other courts created 

by the general govemment possess no jurisdiction but what is 
given them by the power that creates them, and can be invested 
with none but what the power ceded to the general government 
authorizes Congress to confer. Certain implied powers, it is ad- 
mitted, must necessarily result to courts of justice from the nat- 
ure of their institution ; as to fine for contempt, to imprison for 
contumacy, and to enforce obedience to order ; but jurisdiction 
of crimes i^ainst the State, it is held, is not among these pow- 
ers. Before an offence can become cognizable by the United 
States courts, so it is concluded, the legislative authority of the 
Union must first recognize it as such, aSSz a punishment to it, 
and declare the court that shall have jurisdiction of the offence.' 

§ 254. The first case which involved the question of the com- 
Conflictof mon i^w criminal jurisdiction of the federal courts was 
"mT^U tl"** o' Henfield, tried for illegally enlisting in a French 
niatian. privateer; a case tried in 1793, but for the first time 
fully reported in 1850.^ In this case Chief Justice Jay, Judge 
Wilson, and Judge Iredell, of the Supreme Court, and Judge 
Peters of the District Court, concurred in holding that all viola- 
tions of treaties, of the law of nations, and of the common taw, 
so far as federal sovereignty is concerned, are indictable in the 
federal courts without statute. Almost at the same time before 
Judge Iredell, Judge Wilson, and Judge Peters, an American 
citizen was convicted, at common law, for sending a threatening 
letter to the British Minister.^ Then came Isaac Williams's 
case, where the same law was held by Chief Justice Ellsworth.* 

Such was the state of the law when Judge Chase, in Worrall's 
loch V. State of Marj'land, 4 Wheat. Wheat 418. See Duponceau od Ja- 
413; U. S. V. BeTaas, 3 Wheat 336; ririicUon of U. S. Couru. 
Martin's Leiiee n. Hunter, 1 Wheat * Wharton's State Trials, 49. 
304; Ex parteBoUmaa, 4 Cranch, 73; * U. S. v. Ravara, Wharloa's St. 
U. S. V. Fisher, 2 Craiich, 358, 396. Tr. 91; 2 DalUs, 297. 

> U. S. V, HudMu and Goodwin, 7 * Whanoo's SUte Trials, SSI. 
Cranch, 32; U. S. o. Coolidge, 1 
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CHAP. X.] JDBISDICTION. [§ 254. 

case ^ (Chief Justice Jay, Judge Wilson, and Judge Iredell be- 
ing no longer on the bench, and Chief Justice Ellsworth being 
abroad), without waiting to learn what had been decided by his 
predecessors, startled both his colleague and the bar by an- 
nouncing that he would entertain no indictment at common law. 
No reports being then, or for some time afterwards, published, 
of the prior rulings to the contrary, it is not to be wondered that 
the judges who came on the bench after Judge Chase supposed 
that he stated the practice correctly. In this view Judge Wash- 
ington seems to have held that there conld be no indictment for 
perjury at common law in the courts of the United States ;' and 
Chief Justice Marshall,^ in more than one case, treats the same 
point as if settled by consent.* But in a case which occun-ed in 
the Circuit Court of Massachusetts " in 1813, on an indictment 
for an oSence committed on the high seas, the question arose 
whether the Circuit Court had jurisdiction to try offences against 
the United States, which had not been defined, and to which 
no punishment had been affixed. Judge Story, admitting that 
the courts of the United States were of limited jurisdiction, 
and could exercise no authority not expressly granted to them, 
contended that when an authority was once lawfully given, the 
nature and extent of that authority, and the mode in which it 
should be exercised, mast be regulated by the rules of the com- 
mon law ; and that, if this distinction was made, it would dissi- 
pate the whole difficulty and obscurity of the subject. Congress, 
be said, might, under the Constitution, confide to the Circuit 
Courts, jurbdiction of all offences gainst the United States, 
and they had conferred on them jurisdiction of almost all; that 
by the judiciary act the Circuit Courts have exclusive cogni- 
zance of all crimes and offences cognizable under the authority of 
the United States, except where that or another statute of the 
United States otherwise provides ; that in order to ascertain 
what are crimes and offences against the United States, recourse 
must be had to the common law, taken in connection with the 

> 2 Dall. 297; Whwton'e St. Tr. « U. S. v. Burr, i Cranch, 50O. 

189. * U.S.t>. Bevans, 3 Wheat. 336; U. 

* See I W. C. C. R. 84 ; the report 8. v. Wiltberger, 5 Wheat. 76. 

of which CMC appears to be dofectire * U< S. v. CooUdge, 1 Gall. 48S. 
in the concIiuioD ot Judge Wubtng- 
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Constitution ; and that Congress has proTided foe the punish' 
ment of many crimea which it has not defined, an explanation 
and definition of which can only be fonnd in the common law. 
The inference, he nrged, was plain, that the Circuit Courts hare 
cc^izance of all offences agmnat the United States ; that what 
these offences were depended upon the common law, applied to 
the powers confided to the United States ; that the Circuit Courts, 
having such cc^nizance, might punish by fine and imprisonment 
where no punishment was specially provided by statute ; that 
the admiralty was a court of extensive criminal as well as civil 
jarisdiction ; and that offences of admiralty were exclusively c(^- 
nizable by the United States, and punishable by fine and impris- 
onment, where no other punishment was specially prescribed. 
The district judge dissenting, the case came before the Supreme 
Court of the United States ; and it is evident, from the report ' 
that a strong desire existed in the minds of the judges to hear 
the whole question of the extent of jurisdiction reargued. The 
attorney general, however, declining to do bo, being unwilling to 
attempt to shake The United States v. Hudson and Groodwin,' 
by the authority of that case the court felt themselves bound, 
and so certified to the Circuit Court.' 

§ 255. But even assuming, as was said on another occasion,* 
BaiiDgi do *'^** ^^^ doctrine that the common law, ag a source of 
notihut Jurisdiction, does not control the federal courts is now 
moa Uw« finally established, it by no means follows that the com. 
of intBt- mon law, as a rule for the exercise of a Jurisdiction 
'"* previously given, does not apply undiminished, except 

> 1 WheaL 416. CoartB Kem to hoTe a general and ex- 

* 7 Craocb, 32. cluuve jurUdiction. Kent's Comm. 

* Chancellor Kent doet not Mem to vol. i. p. S38. As following U. S. n. 
think that the case of U. S. ■>. CooUdge Coolidge, and denying jurisdiction, see 
dionld be governed bj the same prin* U. S. c. Maurice, 3 Brock. 96; U. S. 
dple as those of U. S. v. Hudson and v. Scott, 4 Bis. 29; U. S. c Babcock, 
U.S.t>.Worral], — the ones Ubel and 4 McUan, 118; V. S. v. Taylor, 1 
the other an attempt to bribe a com- Hughes, SI4. To same effect, see 
miuloner of the rOTenue, — the two argument of ClifEord, J., in U. S. v. 
latter beiog decided on the ground Croiksbank, 92 U. S. 564. Butother- 
that the Constitution had given to the irise ts to offences on high seas and 
courts no JDrisdiction in such cases; places within exclusive jorisdictioii. 
whereas the case of Coolidge was one U. S. v. Sbepherd,1 Hughes, 5S0. 

of adniraltj, over which the federal * Wharton St. Tr. 87. 
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CHAP. X.] JURISDICTIOK. [§ 256. 

80 far aa interferes with positive stututee. Tims it may be ar- 
gued, that as Congress has power to " defioe and punish oSences 
against the law of nations," the jurisdiction of the States is 
thereby divested of the particular subject matter ; and that, con- 
sequently, as the jurisdictioQ exists somewhere, it exists in the 
federal courts, ready to be exercised through the statutory me- 
dium, when Congress specifies the procedure, but when no legis- 
lation has taken place, through the agency of the common law 
forms. Marbury v. Madison ' tends to the doctrine that the fed- 
eral jurisdiction in this and kindred cases is exclusive; and such 
is the express ruling of Com, v. KosloS,^ where Chief Justice 
Tilghman refused to take cognizance of a suit respecting a con- 
Bul. The pregnant inquiry pressed home in the latter case, " Is 
the Constitution to be so construed as to exclude the jurisdiction 
of all inferior courts, and yet suffer the authority of the Supreme 
Court to be dormant until called into action by law ?" gives no 
obscure intimation of the leaning of that wise and clear-headed 
judge on this very point. It is not inconsistent, therefore, with 
the doctrine discarding the common law as an origin of jurisdic- 
tion to the federal courts, to hold that where an express subject 
matter is ceded to the federal government by the Constitution, 
that subject matter is to be acted upon through the medium of 
common law forms.' 

* 1 Cranch, 137. may be Mid indeed to be a part of the 
' 5 S. & B. 545. law of every civilized nntioD; but it 

* This diatinc^OD is dwelt npon bj stands on other and higher grouDds 
the late Mr. Duponcean, in his notice than municipal customs, statutes, 
of HenGeld'i case. edicts, or ordinances. It is binding 

" Jadge Wilson, who presided at on every people and on every govem- 

lliii trial, in hie charge to the jury, ment. jt is to be carried into effect at 

took the giraond of iti bebg also an all times, under the penalty of being 

offence at einnmon laa, of which the thrown out of the pale of civilization 

law of nations was a port, and main- or involving the couDtry in a war. 

tuned the doctrine tlut the comnwn Every branch of the national admin- 

lam was to be looked to for the defi- istration, each within its district, and 

nitioD and pnnishment of the ofience. ita particular jurisdiction, is iwund to 

This ground has not been adverted administer it. It defines oSences and 

to in the argument, or, at teaat, very affixes puni«hments, and acta every- 

sligbtly. Bot it would seem that the where propria mgort, wheneve 

eomtnon imo, considered as amunicipal not altered or modiGed by pai 

system, had nothing to do with due national statutes or usages not 

case. The law of nations, being the sistent with its great and funds 

common law of tbe oiTiliied world, principles. Whether there is 

8T9 
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Hence we may hold thst the court may draw from the com- 
mon law system of the State where it sits the meauing of the 
penal terms with which it deals.' 

§ 256. Supposing that Henfield'a case is in such direct conflict 
eondnrion with United States v. Coolidge and United States v. 
jDriadktion Hudson, that either the former or the two latter must 
ixcJusdv*-* ^^^ ^^ question arises, which is to be considered aB 
ifcommoD law? Honfield's case, it ia true, was not reviewed by 
tcDcu. the court in banc, but the ruling of the court at the 
trial was made after a full and ample discussion by counsel dis- 
tinguished for their learning and sagacity, and received the assent 
both of Judge Peters, as the district judge, and of all the judges 
of the Supreme Court but one. Chief Justice Jay, to whom 
of all the judges who sat on that bench the character of a con- 
temporaneous expositor most properly belongs, announced the 
jurisdiction in advance with great solemnity, in a charge which 
exhibits grave deliberation.^ Judge Wilson and Judge Iredell, 
both of whom sat in the constitutional convention, proclaimed 
the same doctrine at the trial. The prosecution was instituted 
by Mr. Edmund Randolph certainly not of that class which 
leaned to an enlai^d view of the judicial power, and his oflB.- 

ft national common law in other re- that at coumoo law alone an; offence 

spects, this tLimtrttd common law can ^unst the sovereignty o£ the United 

never ceaae to be the rule of esecncive Statei \t Indictable. There are, how- 

ond judicial proceediaga nntU man- ever, great difficultiea in the way of 

kind shall return to the.iavage Btnte. giving the federal courts criminal ju- 

Judge Wilton therefore, in my opin- rlsttiction over Infractions of treaties, 

ion, rather weakened than strength- or of the law of nations, and at the 

ened the ground of the prosecution in same time refusing tbent such jarisdio- 

placing the law of nations on the same tioQ over comuon law offences. If the 

footing with the municipal or local common law is ioadinissible to execute 

common law, and deriving its authority the jurisdiction in the latter case, the 

exuluaively from the latter. It was question is a critical one, whether the 

considering tlift subject in the narrow- former can be taken in to help out the 

est point of view." Dup. Jur. 3. jurisdiction of the latter; and such, in 

A distinction of a parallel character fact, appears to have been tbe view of 

is taken by Mr. Dallas, in bis speech Judge Wilson, who, declining to place 

in Worrall's case, where he argues the case on the narrow ground of the 

that in the case in question the defend- law of nations alone, declared tbe of- 

ant was indicted for an infraction of fence to be cognizable at common law. 

a treaty, which ia the supreme law of > See U. S. v. Sfaepard, 1 Abb. U. S. 

the land, and that, conieqneDtly, that 431. 

case is do authority for the position * Wharton's St. Trials, p. 49. 
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cial opinion as attorney general was given beforehand, that the 
offence was one which the federal courte have power to punish. 
Mr. Jefferson, almost at the same moment, in substance directed 
Mr. Morris to explain to the British court, that the acquittal 
arose, not from want of power to punish, but a donbt in the 
minds of the jury as to the guilty intent ; ^ and Chief Justice 
Marshall, many yeai-s afterwards, lamented the verdict of the 
jury, not as the necessary result of a lack of jurisdiction, but as a 
melancholy exhibition of party zeal.' By none of these is there 
the least intimation of a doubt as to the jurisdiction of the court ; 
and when the character of the men themselves is recollected, — 
the sound, wary, and experienced judgment of Chief Justice Jay ; 
the singular sagacity of Mr. Jefferson in every branch of our 
system, and his peculiar sensitiveness to judicial encroachments ; 
and the excellent capacity and long experience of Judge Iredell, 
Judge Wilson, and Judge Peters, — it cannot now be said that 
the jurisdiction was assumed inconsiderately or acquiesced iu 
blindly. It undoubtedly was exercised in conformity with the 
then unquestioned construction of the Constitution. It was exer- 
cised in conformity with thq opinion announced by Washington in 
his proclamation of neutrality, — a paper unauiniously adopted 
by the cabinet as a correct exposition to foreign States of tlie 
power of the federal government, — that the federal government 
in such cases could, through its courts, pnnish the offender." But 
whatever may he our opinion as to the principle involved, the line 
of recent decisions puts it beyond doubt that the federal courts 
will not now take jurisdiction over any crimes which have not 
been placed directly under their control by act of Congress,* 

§ 257. It remains to consider such offences as are brought 
within the jurisdictioQ of the federal courts by act of sMiuioiy 
Congress. The offences thus particularly enumerated j'JI^lJrJj'' 
by Congress may be collected under five general heads : •^»^- 

> WliuUiD'a St. Trials, p. 89. * D. S. i>. fiabcock,4 McLean, 113; 

* Ibid. Anoo. 1 Wash. C. C. 81; U. S. v. 

* 10 Waih. Writ, by Spukt, 63S; Maurice, 2 Brock. 96; U. S. r. New 
Wharton's St. Trials, pp. 87, 88. An- Bedford Bridge, 1 Wocxlb. & Minot, 
other remarkable iastsnce of this ju- 401; U- S. v. Lancaster, 2 McLean, 
risdiction being accepted at a matter 431 ; U. S. f. Barney, S Blatch. C. C. 
of cou»e is found in United Stktes n. 294 ; U. S. v. Scott, 4 Bis. 29; and 
Hejer, cited Whar. Free. 955, note. cited to S 3S4 
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first, those against the law of drUods; aecondly, those against 
federal sovereignty ; thirdly, offences against the persons of in- 
dividuals ; fourthly, ofiences against property ; and fifthly, of- 
fences against pnblic justice. 

§ 258. (o.) Under the first head, namely, offences against the 
Incindm law of nations, may be classed, the accepting and ex- 
mSaw ercising, by a citizen, a cotnmissioti to serve a foreign 
oTDiiious. gtate against a State at peace with the United States ; ^ 
fitting out and arming, within the limits of the United States, 
any vessel for a foreign State to cruise against a State at peace 
with the United States;^ increasing or assisting, within the 
United States, any force of armed vessels of a foreign State at 
war with a State with which the United States are at peace ; ' 
setting on foot, within the United States, any military expedi- 
tion f^inst a State at peace with the United States;* euing 
forth or executing any writ or process against any foreign minis- 
ter, or his servants, the writs being also declared void ;' and vio- 
lating any passport; or in any other way infracting the law of 
nations, by violence to an ambassador, or foreign minister, or 
their domestics.^ 

§ 259. (&.) Under the second head, namely, offences agunst 
federal sovereignty, may be classed, treason gainst the 
fences * United States and misprision of treason ; ^ holding any 
tfieni treasonable correspondence with a foreign government ; ' 
>(>v>r- recruiting soldiers to serve against the United States ;' 
enlisting by a citizen within, or going out of the United 
States with intent to enlist in the service of any foreign State ; ^ 
fitting out and arming a vessel by a citizen of the United States, 
out of the United States, with intent to cruise against citizens of 
the United States ; *' illegally holding office ; " false personation 
in naturalization ; '^ offences against the elective franchise ; " 
false personation of owners of stock or other claim ^^ost the 



eooe, 5511-19, 



» Rev. Stot. U. 


S. 1878, 


6281. 


' Ibid. 5335. 


» Ibid. 6286. 
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* Ibid. 6288. 
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United StAtea ; ' obstractiug officers execating warrant nnder 
civil rights law ; * conspiring to prevent a person from holding or 
accepting federal office ; ' JDJuring a person bo holding office ; * 
oSences against Indians ; ' offences on Guano Islands ; * political 
offences against the federal government committed by subjects 
abroad ; ' perjury and forgery abroad ; * and the various offences 
defined in the statutes relating to the post-office ; ' to counter- 
feiting,** to piracy, revolt, and the slave-trade.^! 

§ 260. (c.) Under the third head, namely, offences against the 
persons of individuals, may be classed, subjecting any aim of- 
person to deprivation of rights under color of law ; ^ minlt in- 
depriving any person of equal protection of law ; " mur- ^^J^J^ 
der, or manslaughter, in any fort, dock-yard, or other >?!'. t"" 
place or diBtrict of country under the sole and exclusive depriTinf 
jurisdiction of the United States;" causing death on ofcLvU 
ship by explosive substances ; ^ murder, manslaughter, ^ **■ 
or rape, upon the high seas, or in any river, haven, basin, or other 
like place out of the jurisdiction of the United States, &c. ;" the 
offences covered by the statutes protecting persons on the high 
seas, or arms of the eea, or river or bay within the admiralty ju- 
risdiction of the United States, and out of the jurisdiction of par- 
ticular States;'^ and kidnapping persons with intent to enslave.'* 

> Rer. Stst. n:S. 1878, 64S5-«. p. Cornell, 3 MflioD,«0; U.S. cDavis, 

■ Ibid. BB16. SiiuoD.SiS. ButtfaeU. S-.b/baj- 

* Ibid. S518. iDg IftDds for other than the purpose 

* Ibid. 5518. of governing the game, do not ex- 

* Ibid. 31 2S, 2146, 21S0. elude state inrisdiction. See Wills v. 

* Ibid. 567S. State, S Heiak. Ul. 

' Infra, § 274. " Rev. Stat. U. S. 1878. 5355. 

■ Intra, g 276. " Infra, § 269. See R. 8. of U. 3. 

* Eev. Stftt. U. S. 1878, 6468 tt stq. §§ 5359-10. 

" Ibid. 5457. " Eev. St. U.S. 1878, 5346 rt«j.; 

u See Rev. Sut. 0. S. 1878, 641S- B. S. U. a J^ 6339-40. An offence 

80. at sea within csjinon shot of the shore 

" Ibid. 5010. is cognizable in the federal conrts. 

" Ibid. 8519. U. S. V. Gmsh, S Mason, 290; U. S. u. 

" Ibid. aS89. This jorlsdiction is Holmes, 6 Wheat. 412. Bat a ship 

exclusiTe, unless tbere is a reserra- lying at anchor between Boston and 

tion to the State in the act of cession. Chelseft, off CooBtitution Wharf, at 

n. S. V. Bevans, 9 Wheat 336 ; U. 8. the distance of one fourth <a one third 

u Rev. St. n. S. 1878, S5U. 
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§ 261. ((2.) Under the fourth head, namely, offences against 
property, may be classed, embezzling or purloining any 
fcDcea arms or other ordnance belonging to the United States, 
mpertyol '°y *°y person having the charge or custody thereof, for 
Kovera- purposes of gfun, and to impede the service of the United 
ment.or States;' custom-house frauds;^ frands in stealing im- 
on federal .... , ,. - 7 . 

■oil, or OD plementa used in printing obhgations, or papers of im- 

' '""' pottance ; * burning, or aiding to burn, any dwelling- 

house, store, or other building, within any fort, dock-yard, or other 
place under the jurisdiction of the United States ;* setting fire 
to, or burning, or aiding to set fire to, or bum, any arsenal, 
armory, &c., of the United States, or any vessel built or building' 
or any materials, victuals, or other public stores ; ^ taking and 
carrying away, with intent to steal, the personal goods of another, 
from within any of the places under the sole and exclusive c<^- 
nizance of the United States, or being accessary thereto ; * and 
the various forms of robbery and larceny on the high seas. 

§ 262. (e.) Under the fifth head, namely, offences against pub- 
lic justice, may be classed, bribing any United States 
■gtinac iudge or lee^islator with intent to obtain anv opinion, 
eni jii«tice judgment, or vote, in any suit dependmg before nim ;' 
Mdpoicy. receiving such bribe;* extortion of any kind ;■ embez- 
zlement by public officers ; " other forms of official miscondnct ; " 
obstructing any officer of the United States in the service of any 
legal writ or process whatsoever ; demanding and receiving, by 
reason of his office, any greater fees than those allowed by law, 
by a public officer, or his deputy ; " endeavoring to impede, in- 
timidate, or influence any juror, witness, or officer in any court 

of a mile {roni said wharf, in water of * Ibid. 6441. 

the depth of four or five fathoms at * Ibid. 5453-4. 

low tide, And between ooe third and * Ibid. 5385 

half a mile's diBtsnce from the navy- * Ibid. 6386. 

yard in Oharleatown, ie tritbin the * And see Com. v. Gaines, 2 Ya. 

bodj of the county of Suffolk; and an Cas. 172. 

offence ao committed on board a mer- ^ Bev. Stat. 1878, 5451. 

chant ship ao siiuaie, owned by a ctt- ' Ibid, 6500-2. 

izen or citizens of the United States, * Ibid. 6481-7. 

ia excluaively cogniKable by the courts ^ Ibid. 5486, 

of the State. Com. v. Peters, 12 Met. " Ibid. S482 el teg. 

S87. See infra, S$ 270, 270 a. " Ibid. 5481. 
> Be?. Stat. 1878, 6439, 54S6. 
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of the United States in the discharge of his duties, or by threats 
or force obstructing or impeding, or endeavoring to impede tlie 
due administration of justice therein ;^ committing perjury, or 
causing another to do so, in any auit or controversy depending 
in any of the courts of the United States, or in any deposition 
taken in pursuance of the laws of the United States ; > taking 
other forms of false oaths forbidden by acts of Congress ; ^ en- 
deavoring to defeat the course of justice;* circulating obscene 
literature through the mail or cnstom-house.' 

§ 263. 'By clauses in several of the acts referred to, it is ex- 
pressly declared that nothing therein shall be construed to de- 
prive the courts of the individual States of jurisdiction under 
the laws of the several States, over offences made cognizable by 
tliese acts. Such is the case, as has been noticed, with the crimes 
of forging, coining, and counterfeiting.' By the act establish- 
ing and regulating the Post-office Department, authority is given 
to the federal officers to prosecute in the state courts offences 
gainst the department.^ 



When the State and the Federal Courts have Concurrent Juris- 
diction, 

§ 264. Under the Federal Constitution, exclusive jurisdiction 
is vested in the federal courts of all offences cc^niza* gut* 
hie under the authority of the United States, unless ^"^nc'i^ 
where the laws of the United States shall otherwise «■«.)""»- 
direct." In the langu^e of Judge Washington, in de- leu siTen 
livering the opinion of the Supreme Court in a leading gnu. 
case, " Congress cannot confer jurisdiction upon any courts but 
such OB exist under the Constitution and laws of the United 
States, although the state courts may exercise jurisdiction in 
cases authorized by the laws of the State, and not prohibited by 
the exclusive jurisdiction of the federal courts." * 

> Rev. Stat. 1678, A404-S. • See infra, g US. 

* Ibid. S39!. * Bev. Stat. U. S. 1878, 383S. 

* Infra, $ 276. > UoustoD v. Moore, S Wheat. !7. 

* Rev. Stat 1878, B407. ■ Honiton v. Moore, 5 Wheat. 27. 

* Ibid. 1785. See U. S. r. Amei, Boston L. Rep. 
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§ 263. Statutes haviDg been enacted l^ Congren giviiig,as to 
CoDflict ot several lines of offences, concurrent jurisdiction to the 
uniTie"- ^*^^ courts, it has been bald in several ot the States, 
rudiction. not without the sanction of repeated intimations of the 
Supreme Court of the United States, that although the state 
courts may.exercise jurisdiction in cases authorized by the lavs 
of the States, and not prohibited by the exclusive jurisdiction of 
the federal courts, yet it cannot be considered obligatory on the 
state tribunals to exercise such jurisdiction.^ On the other hand, 
as will be seen, we have cases in which state courts of high au- 
thority have accepted this jurisdiction. 

§ 266. Of the vexed questions here involved we may venture 
to accept the following solutions : — 

1. Congress cannot constitutionally confer on a state court 
jurisdiction over offences against the federal govern- 
ranctfldi*- ment. Statutes conferring such jurisdiction do not 
uablt th« ^^^ cannot bind the state courts as such. 
Si^im' the ^" Offences which are directed against the sover- 
SuMi an eignty of » State are punishable in such State, notwith- 
daatioTsr- Standing the fact that such offences are also directed 
**"' against the sovereignty of the federal government. 

Whether one sovereign, by prosecuting an offence thus indict- 
able both by itself and by another sovereign, bars a prosecution 
by such other sovereign, isfelsewhere discussed.^ 

3. Offences exclusively against the United States are exclu- 
sively cc^nizable in the federal courts ; and offences exclusively 
against the States are exclauvely c<^izable in the state courts.' 

vol. ix. p. 265. Ab to concurreDt inmed, e»ch State [s Borereigu m to 

jarisdiction, Me WharL Crim. Plead, all powers not ceded la the federal 

& Fr. § 24!. goTemmeat, the State has joriBdiction 

* FriggD. Com. 16 Peters, 939, 630. ot all crimes committed within ita 

* Infra, §§ 273, 293. Aod lee par- borderg unless the esclusiTe jnrisdic- 
ticnlorlj Wh. Cr. PL & Pr. g 441. As tion of such crimes is ceded to the 
to treason, see infra, gg 612-18. Ai federal government. And if each 
to coining. Id addition to points in State is eOTereign as to ite own fune- 
note, «ee infra, § 749. tionaries, these fuDctionaries cannot 

* The propositions in the text are accept any jurisdiction conferred on 
dependent npon principles of constj- them bj the federal government, na- 
tntionsJ construction, whicb it is out less the right to impose this jurisdic- 
of the range of the present Ifeatiee to tJon is ceded b^ the Slates to the 
ditcnu. If, howBTer, at i» here as- federal government. Otherwise the 
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in. CONFLICT A3 TO B 
§ 267. For many years after the adoption of the Federal Con- 
stitution the state courts diumed to have the right to ^. . ^ ^, 
issue writs of habeas corpus to examine the validity of ■tue 
commitments under federal process.^ We have bad, it diKbues 
is true, rulings by federal judges, that they have exclu- enTu^ ' 
n've jurisdiction on ?iabea» eorpiu, whenever the appli- "'"' 

federal legisifiture could appropriate implied in Com. u. Tenney (97 Maw. 

to iteelE tha time, the duty, and die al- SO), and in fact ia conceded by the 

legiance of state officials, and there- learned attorney general in the argu- 

by put them nader ita immediate con- ment of this case." Com. v. FeltoD, 

trol. 101 Maes. 201. See Com. v. Fuller, 

Amoag the rulinga bearing on tbia 8 Met. 313 ; State v. Tuller, 34 Coon, 

topic may be cited the following:— 280. Infra, g 1041. 

In MassachosettB, it ia said that the Hence even an acceaaary to an em- 
enactment of a federal statute direct- bezxlement of the funds of a national 
iog the punishment of a crime, as bank by one of its officera cannot be 
against iJie United States, excludes tried in Masaachusetta, even though 
all state jurisdiction, nnleaa the con- the offence of an accessary ia not pro- 
current jurisdiction of the Statea be vided for by the federal statutea. 
saved in the atatute. " By the terms Com. v. Felton, 101 Maas. 204. 
of the Judiciary Act," sud Ames, J., On the other hand, it has been held 
in the Supreme Court of Massachu- in the same State (Com. v. Barry, IIG 
aetts, in reference to this point, " the Mass. 1) that a larceny committed by 
courts of the United States are vested an officer of a national bank of the 
with the exclusive cognizance of all property of llie bank may be punished 
crimes that are made punishable by in a state court, notwilh standing that 
act of Congreas, except where the act he may also be eubject to punisliment 
ofCongreumokeiolhtrprovUion: and for embeEzlement under the United 
it would therefore seem that the crime States statute. " The fact," ao it ia 
of embezzlement by a caahier of a argued in the opinion of the court, 
national bank located within oar ter- "that Hine waa teller of the bank 
ritory is taken ont of the jurisdiction subjects him to the punishment im- 
of ourconrts. Tbisisatleaststrongly posed for his breach of trust in that 

> See Sergeant's Const. Law, SS6, Caa. 136 ; Stacy, in re, 10 Johns. 328; 

SST; State i>.Dimmick, 12 N.H. 194; U. S. r..Wyngall,6 Hill, 18; Bartow's 

Com.i>. Chandler, 11 Man. 63; Com. case, 8 West. Law J. 567; Com. v. 

V. Harrison, 11 Mass. 63; Com. c. Camac, 1 S. & B. 87; Com. u. Fox, 7 

Downes, 24 Pick. 227; Sanborn v. Penn. St. 336; Com. v. Wright, 3 

Carlton, 15 Gray, 399; McConologue'a Grant, 437; Mason, ex parte, 1 Mur- 

case, 107 Mass. 164; New fork R. S. phy, 336 ; Disinger's case, 12 Ohio 

vol. ii. 563, §22; 3 Hall's L.J. 206; St. 256; Higgins' case, 16 WU. 351; 

5 Hall's L. J. 497; Lanahan v. Birge, though see Sparkler's caae, 11 Mich. 

30 Conn. 438; Huated's oaae, 1 Johoa. 398; WUlis, in re, 38 Ala. 429. 
287 
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cant B restrained, illegally or otherwise, under authority of the 
Uuited States, whether by Tirtne of a formal commitment or 

capacit}', under the statute of tbe property of an individual deposited in 
United Stales ; it does not relieve him the bank, under a state statute making 
from bia liability to punishment for such fraudulent conversion " Urcenj." 
the larceny at common law, or under Pequry in naturalization proceed- 
statutes of the Stale. There is no ings, no matter what may be the court 
identity in tbe character of the two in which the false oath is taken, is 
offences, although the same evidence held to be an offence against the gen- 
may be relied upon to ausUin the proof eral government, and not punishable 
of each. An acquittal or conviction in state courts. People v. Streetman, 
of either would be no bar to a proac- 3 Parker C. EL S58 ; State v. Adams, 
cation for the other." See Com. i>. 4 Blackf. 146; People v. Eelly.SS Cal. 
Carpenter, 100 Mass. 204; iiony o. 145; States. Eirkpatrick,S2 Ark. 117. 
Com. 108 Hass. 439. To the same See infra, g$ 1041, 1ST5. By other 
effect is State u. Tuller, 34 Conn. 280, courts, however, for the reason that 
where it was held that while tbe stale perjury in such cases strikes at state 
courts cannot exercise jurisdiction of as well as federal integrity, this view 
the offence of embezzlement by an is denied. Infra, § 1273 ; Slat« c. 
officer of a national bank of tbe prop- Whittemore, SO N. H. 24G; Rnmp e. 
erty of a bank, they have jnrisdiction Com. 30 Fenn. St. 47S. See U. S. t>. 
of the larceny or purloining by such Bailey, 9 Pet. 238. Yet we may agree 
officer of the property of others left that the state conrts have no juris- 
with tbe bank for safe-keeping. diction of perjury before federal land 

" It is theft by oar law," so speaks officers (People v. Kelly, 38 Cal. US; 

the court, " to steal from a national see also State v. Pike, IS N. H. 83 ; 

bank; it is burglary to break into one State v. Adams, 4 Blackf. 146); and 

for the purpose of stealing; and it is of perjury in federal judicial investi- 

cheating to obtun money from one by gations. Bridges, ex parte, 2 Woods, 

false pretences. As a corporate being, 42S. 

located in the State, its property and In Ohio, on an information for sell- 
interests and business are protected ing distilled liquors without a license, 
by state laws and subject to state leg- contrary to the act of Congress, it was 
islation, and so it is competent for the held by all the judges that the United 
legislature to protect its customers, the States could not prosecute in the state 
citizens of the State, in their buiinas courts. In a previous case, on ■ sim- 
dealings with it, whatever they may be, ilar question, tbe court had been 
whether constituting the relation of equally divided. U. S. ■>. Campbell, 
borrower and lender, or special <v gen- 6 Hall's L. J. 113. 
erol depositor and bailee ; and they In Virginia, it has been decided 
may be controlled and protected by that the courts of that State have no 
penal enactments without interference jurisdiction of stealing packages from 
with the laws of Congress." the mail, that being an offence created 

In Com. 0. Tenney, 97 Mass. SO, it by act of Congress ; Com. v. Feely, 1 
was held that a state court bos juris- Va. Cases, 321; and the same view 
diction of an indictment against an was taken in an action brought to re- 
officer of a national bank for fraudn- cover a penalty for a breach of the 
lentlj converting to his own use the revenue laws, notwithstondinjt snch 



ovGoQi^lc 



CHAP. K.] JDWSDIonON. [§ 267. 

otherwise.' But such claim was not recognized by the state 
courts, and cases are not infrequent in whicli by the latter tri- 

penalt^ being expreuly made recov- otherwiM provided. State v. Tuller, 
enble in the atate coarti. Serg. Com. S4 Coan. SSO. See infra, § 1041. 
La*, SBO. Id Miswniri, it has been eveo said 
In Kentucky (Uansy v. Sharp, 1 tbat t)ie power to panish coDoterfeit- 
Dana, 442), in an actioo to recover a lag current coin is, not withstanding 
penalty under an act of Cong^es^ for the statute, vested exclusively in Con- 
« refusal to malce return to tlie mar- gresB; that the States have no con- 
>hal of a list of the defendant's fam- current legislation on the Bubject; and 
ily, it was held that, a* do tribucal of that a itatute of a State providing for 
the Stale had an inherent or concur- the cbgnizance and punishment of 
rent jurisdiction in nich cases, the ju- snoh crimes is void. Mattison v. Stal«, 
risdiction of the courts of the federal 3 Mo. 421. See State i>. Shoemaker, 
government must necessarily be ei- 7 Ibid. 177. As to coining, see gem- 
elusive, and that the state courts could eraliy infra, § 748. 
take no cognizance. Of coining and counterfeiting, haw- 
In Connecticut (Ely v. Peck, T ever, the state courts, it is generally 
Conn. 240), upon an action brought agreed, have concurrent jurisdiction, 
to recover damages under an act of the offence being one which, at least 
Congress for the government and reg- in some of its aspects, is directed 
nlatjonof seamen In the merchant ser- i^ainat the sovereignty of the particu- 
vice, against the mate, for a deser- lar States, and the jurisdiction origi- 
tion, the court felt themselves bound nally existing in the state courts, and 
by the case of Martin c. Hunter's Les- not being formally ceded to the gen- 
see, 1 Wheat. 304; and declared that eral government. Prigg v. Com. 16 
Congress could not vest any portion Pet. 630; Pox v. Ohio, 5 How. (U. 
of the judicial power of the United S.) 410; State v. Randall, 2 Aikcns, 
States except in a court ordained and 89; Com. v. Puller, 8 Met. 313; Man- 
established by itself, and that no part ley v. People, 3 Seld. 296; U. S. v. 
of the criminal jurisdiction of the Smith, 1 Southard, S3; Buckwalterc. 
United States could, consistently with U. S. 11 S. & R. 193; Bump u. Com. 
the Constitution, be delegated to state 30 Penn. St. 475; Sutton v. Stale, 9 
tribunals. On a writ of error to the Oh. 1B2; Hendrick v. Com. 5 Leigh, 
Superior Courtof the same State, frvm 707; Jett v. Com. 18 Grat.93S; SUte 
a decision of a county court awarding v. Pitman, 1 Brev. 32; State b. An- 
a penally for a violation of an act re- tonio, 8 Brev. 662; Waldo v- Wal- 
lating to the Post-oflice Department lace, 12 Ind. C69 ; Chess ir. State, 1 
(Act of March 3, 182S), the case was Blackf. 198; Snoddy v. Howard, 01 
reviewed and confirmed. Ibid. And Ind. 411; Harlan v. People, 1 Dougl. 
in this State, as well as In Massachu- Mich. 207 ; Sizemore s. State, 3 Head, 
tetts, it is now held that criminal of- !6; though see Rouse e. State, 4 Ga. 
fences against the federal government 186. 

are exclusively cognizable in federal In South Carolina, the courts at 

courts, unless by federal statutes it is one time went the extreme length of 

> Farrand, in re, 1 Abbott U. S. Reg. 663; Ferrand o. Fowler, 3 Am. 

140; McDonald, ex parte, 9 Am. L. L.J. Rep. 4. 
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bunalB persODs held by the military authorities of the United 
States, under color of illegal enUstments, have been dischaiged.' 

Mjing that every offence againattlke would be an iotolerabla inconvenience 
laws of tbe United States ia oa ofience and grievance in an action for a pen- 
^uost the laiTs of South Carolina, ally to drag a man from the moit re- 
and that she hai a right to puniih all mote comer of tbe State to the seat 
violatlana of her law, unleu the ex- of the federal judiciary.' The re- 
clasive power to punish it has been mark of Justice Strong in Haber 
delegated by the Cooatitution of the v. Beity, 3 Smith, 118, was not in- 
United States tA the judiciary estab- tended to overrule Buckwalter'a case, 
liahed by it. State v. Wills, 2 Hill S. but to diatinguish it, as shown by his 
C. 687. Such, however, seems now no own language, that the latter was an 
longer the law in that State. State action for penalties declared to be re- 
V. McBride, Rice, 400. eovembU at other debU; while he was 
Id Blei2 v. Columbia Bank, 87 treating of the disfranchisement of a 
Peon. St. 87, we have the following deserter, and the necessity of convic- 
from Agnew, C. J.: "We may now tion by a court-martial, before the dls- 
refer to some of onr own decisions ability could be enforced. 
and laws, llkus it was held that our " Tbe case of Houston v. Moore hu 
courts had jurisdivtion of a forgery of been already cited, where a penalty 
power of attorney to obtain a pension was inflicted under an act of Con- 
under an act of Congress. Common- gress by a state court-martial. The 
wealth V. Shaffer, 4 Dallas, App. xxvi. legislation of our State has run in the 
In White v. Commonwealth, 4 Bin- same direction. Id 1829, Judge King, 
ney, 418, this court decided that pass- Thomas I. Wharton, and Judge Sha- 
ing a counterfeit note of the Bank of ler reported the penal act of that 
the United States was indictable under year. The Act of 23d April, 1829, 
the Act oE 22d April, 1704, specially provided for foiling and uttering any 
including the notes of that bank, gold or silver coin then or thereafter 
Buckwalter v. United States, 1 1 S. & passing or in circulation in this State, 
B. 193, was the case of penalty ud- and for forging, counterfeiting, or nl> 
der an act of Congress sued for in teriog a counterfeit note of the Bank 
the name of the United States. Jus- of the United Sutes. Id 1860 the 
tice Duncan said : * On the matter of same great criminal lawyer. Judge 
jurisdiction it b sufficient to observe King, with Judge Knox and another, 
this court has often sustained actions was upon a commission to codify the 
OD peDal acts of Congress, where the criminal law, and reported the new 
penalty is recoverable in the state sections of the Act of 31st March, 
conrts ; and though convenientie is no I860, from 196 to 163 Inclusive, pun- 
justification for tbe nsurpaUon of ishing offences relatiog ia the coin ; 
power, yet as the couH does not see aDd in the report referred to the laws 
how this conflicts with the Constitu- of the United States, and tbe case 
Hon of the United States, the incon- of Fox v. Ohio, S Howard, 410, de- 
venience may be considered, and it ciding upon an elaborate argument 

> Reynolds, ex parte, 6 Parker C. 6 McLean, 92; U. S. v. Rector, Ibid. 

B. 276. See also Hamilton, ex parte, 174 ; Veremaitre's case, IS Am. Law 

1 Ben. 409; bnt see Norrisc. Newton, Bep. 608. 
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On the other Land, it was at one time held in New York that a 
atate court will not, on haheag corpus, review the legality of the 
arrest of an alleged deserter hy a provost marshal of the United 
States ; ^ though this point was subsequently reconsidered, and 
it was held that the court would issue the writ to direct a pro- 
vost marshal to produce an infant, under eighteen years, whom 
he claimed to hold as a soldier and deserter.^ 

In 1867 a case of collision arose in New Tork between the 
federal and state courts on this issue, under the following cir- 
cumstances : A commander in the army of the United States 
made return to a writ of habeat corpus issued by the state court, 
that he held the petitioner as a recruit in the United States 
army, and pursuant to laws of the United States regulating en- 
listments. The state court examined the validity of the enlist- 
ment, determined it to be invalid, and directed the recruit to be 
discharged. The officer refused to discharge him, and the state 
court committed the officer for contempt. The commEtnder sued 
out a habeat corpus in the District Court of the United States, 
who discharged him, holding that the state court exceeded its 
jurisdiction in examining the validity of the enlistment ; and 
that it had no power to proceed beyond ascertaining that the 
officer held the recruit by color of authority from the United 
States." It is, no doubt, clear that a Habeas corpus issued by a 
state judge has no authority within the limits of the sovereignty 
assigned by the Constitution to the United States ; * but at the 
same time each court, on application made to it for this writ, is 

that the clauses of the Constitution of rudic^on. This, however, does not 
the United States, relating to the touch the present iuquirj, which con- 
power to coin money and regulate its cerns only the civil jurisdiction of the 
value, do not prevent the State Crom state courts. " 

enacting a law to puniih the ofieace > Hopson, in re, 40 Barb. (N. 7.) 

of passing counterfeit coin of the 31 ; S. P., Anderson, ex parte, Ifi 

United SUtes. These laws have re- Iowa, 690. 

mained unquestioned, yet I do not ai- > Barrett, ex parte, 42 Barb. 479. 

sert that none of the proviiLoni ap- See People v. Gaul, 44 Barb. 98; 

plied to the coin of the United Slates Martin, in re, 45 Barb. 142. , 

can be questioned. In view of Fox n. ■ Farrand, in re, 1 Abi>ott United 

Ohio, and other cases, there may t>e States, 140. 

a doubt whether the provisions against * Ablemao it. Booth, SI Howard, 

malting and debasing these coins can COS; Sifibrd, ex parte, 6 Am. L. Keg. 

be sustained as to the qaestion of ju- 6&9; Kelly, ex parte, 37 Ala. 474. 
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compelled to determine where the limits of such sovereignty are 
to be placed^ It ia conceded on all sides that the state courts 
cannot, on habeas corpua, examine whether a particular offence, 
charged in an indictment found in a federal court, is or is not an 
offence against the United States, or go beyond such indictment." 
And in 1871 the question was settled, bo far as concerns enlist- 
ments, by an exprees ruling of the Supreme Court of the United 
States to the effect that state courts have no jurisdiction to dis- 
charge in such cases by habeas corpus, the exclusive jurisdiction 
being in the federal courts.^ 

§ 268. In the Revised Statutes of the United States (edition 
- . ^ 1878), compiling the previous statutes on this subject 

court! h«T« the following provisions are made as to writs of habeat 
■Mtulory " * 

power* of corpus * — 

J^"i^-' (751.) "The Supreme Court and the Circuit and 
ml iiMK*. District Courts shall have power to issue writs of ha- 
beas corpus.* 

(752.) " The several justices and judges of the said courts, 

> Though see Fairand, in re, 1 Ab- ton, 3 Am. L. Rep. 729 ; Bennet v. 

botl U. S. 140. Benaet, 1 Dewly, 299 ; £x parte 

* Hill, ex parte, 5 Nev. 164. Evarts, 7 Am. L. Rep. 79 ; Norri* u, 

* Tarble'e caae, 13 Wallace, 399. Newton, 6 McLean, 22 ; U. S. t. Eec- 

* Under this pro tihiou are cited the tor, 5 McLean, 174 ; Veremaitre's 
acta of Sept. 24, 1789; April 10, case, IS Am. Law Rep. 608; Ex parte 
1669; March 2, 1833; Feb. 6, 1867; Sifford, 5 Am. Law. Rep. 6S9; Ex 
Aug. 29, IS42, and the following parte McCan, 14 Am. L. Rep. 158; U. 
caaei: U. S. V. Hamilton, 3 Dall. IT; & K.French, 1 tiallis. 1; U. S. k. An- 
£x parte Burford, 3 Cr. 448; £x derran, Cooke, 143 ; Ex parte Cbee- 
parte Botlman, 4 Cr. 75; Ex parte ney, 3 T^w Rep. 19; Ex parte Dei 
Wilson, 6 Cr. 52; Ex parte Kearney, RocherB, 1 McAllis. 68; Ex parte 
7 Wh. 88 i Ex parte Watkina, 8 Pet. Pleasants, 4 Or. C. C. 314 ; Ex parte 
193; Ibid. 7 Pet. 168; Ex parte Mil- Turner, 6 Int. Rev. Rec. 147; Ex 
bum, 9 Pet. 704 ; Holmes v. Jennison, parte Jenkins, 2 Wall. Jr. 921 ; Ex 
14 Pet 340; Ex part« Bany, 2 How. parte Robinson, 6 MuLean, S5S ; Ex 
66; Ex parte Dorr, 3 How. 103; Bar- parte Smith, 3 McLean, 121 ; Meade's 
ry p. Mercein, 5 How. 103; In re case, 1 Brock. 334 ; Fisic v. Un. Pac. 
Metigcr, 6 How. 176 ; In re Kaine, R. R. 10 Blatch. 518 ; In re Joseph 
14How.l03;Exparte WellB,18How. Stupp, 11 Blatch. 124; In re Mac- 
307;ExparteMi]ligan,4 Wall.2;Ex Donnell, 11 Blatch. 79, 170; In re 
parte McCardle, 6 Wall. 318; Ibid. 7 Thomas, 12 Blatch. 370; In re Giac- 
Wall. £06 : Ex parte Yerger, 8 Wall, amo, 12 Blatch. 391 ; In re Stupp, 18 
81S>; £x parte Lange, IS Walt. 163; In Blatch. 501; In re Bird, 2 Saw. S3; 
re Heinrich, 5 Blatch. 414 ; Ex parte In re Bogart, 2 Saw. 396. 
Eeeler,.Hemps. 806.; U. S.v. William- 

^2 
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within their respective jurisdiction a, shall hare power to grant 
writs of habeat eorput for the purpose of an inquiry into the 
cause of restraint of liberty.^ 

(753.) "The writ of habeat corpus shall in no case extend to 
a prisoner in jail, unless where he is in custody under or by color 
of the authoi-ity of the United Stat«s, or is committed for trial 
befoi-e some court thereof ; or is in custody for an act done or 
omitted in pursuance of a law of the United States, or of an 
order, process, or decree of a court or judge thereof ; or is in 
custody in violation of the Constitution or of a law or treaty of 
the United States ; or, being a subject or citizen of a foreign 
State, and domiciled therein, is in custody for an act done or 
omitted under any alleged right, title, authority, piivil^e, pro- 
tection, or exemption claimed under the commission, or order, or 
sanction of any foreign State, or under color thereof, the validity 
and effect whereof depend upon the law of nations ; or unless it 
is necessary to bring the prisoner into court to testify." * 

The courts of the United States have, it is ruled, jurisdiction 
to inquire, on habeas eorpvi, not merely into the legality of all 
commitments under federal process, civil or military,* but may 

> Doder this proTuion are cited the parte, 2 Wall. Jr. 531 ; Dea Rochera, 

act! of Sept. 24, 1789; April 10, ex parte, I McAlliit. 68. 

18S9 ; March 2, 1893 ; Feb. S, 1867 ; The Act of March 27, 1868, taking 

Aug. 29, 1842. away an appeal to the Supreme Court 

* Under thii provision are cited the of the United States, has been held 

acts of Sept. 24, 1 789 -, March 2, 18S3 ; only to apply to proceedings under the 

Feb. S, 1867; Aug. 29, 1842, and Act of February S, 1867. See Bev. 

the following cases : £i parte Dorr, Stat. U. S. 1878, 763. The prior ap- 

3 How. 103 ; Ex parte Barnes, I pellate inrisdiction in haheat corpus 

Spn^ue, 133; Ex parte Bridges, 2 remains. McCardle,exparte, 7 Wall. 

Woods, 428. See Bev. Stat. U. 8. 506. And hence the Supreme Court 

1878,763. of the United Stales haa appellate 

By the Act of March 27, 1888, the jurisdiction, on Itabetu corpm, to re- 

apffeal to the Snpreme Court of the lieve from unlawful imprisonment one 

United States was restricted. committed for trial by a military tri- 

Under the Act of 1867, a person bunal, and remanded, after a hearing 

held under arrest, by order of a state by a dutrict court. Yerger, ex parte, 

tribunal, in violation of any law of the 8 Wall. 85. 

United States, may be released by a • Milligan, ei parte, 4 Wallace, 3; 

federal courL Seymour, ex parte, I Meade's case, 1 Brock. 324; Keeler, 

Ben. 348. See also Robinson, ex ex parte, Hemp. S06. 
parte, 6 McLean, 895 ; JenkiuB, ex 
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issue the writ to dischai^ a federal officer arrested on state 
process, for bis conduct in executing a federal writ.' 

The writ, howeTer, will be refused when the object is to review 
commitments under state penal process conflicting with no fed- 
eral law.' And the federal contts, on haheai corpus, will not 
inquire into the validity of coQvictionB and sentences of state 
courts acting de facto, though not de jvre? 

VI. CONFUCT AND COHCCKRENCK OP JORISDtCTIONS. 

1. Offence* at Sea. 

§ 269. As a rule, a ship is viewed as part of the country 

OffeacuoD whose flag she bears ; * and in conformity with this prin- 

cogDtzable ciple, all offences committed on shipboard are regarded 

1 Jenkins, ex paite, 3 Wall. Jr. jarisdictloD to itene the writ of habea* 

G21; BobinBou, ex parte, 6 McL. S5S; coryut irhen piulies are held in cue- 

Sifford, ex parte, 5 Am. L. R. 699; tod; under state laws, for acta done 

Farrand, ia re, 1 Abbott U. S. 140. by virtue of reqiiiBitions by (he ex- 

' Dorr, ex parte, 3 Howard U. S. ecative of one State upon the axecn- 

103; NorrtB v. Newton, B McLean, 92; tive of a sieter State. In such cases 

tr. S. B. ftector. Ibid. 174. it is said that it a proper to allow the 

* Chase, C. J., giving Dnanlmona relators to go behind the indictment 

judgment of Supreme Court U. S., for the purpose of ibowing ; 1. The 

Richmond, April, 1869; Griffin, in re, identitj of the parties; and 2. That 

25 Texas (Sup.) 623. the relators were indicted for acts al- 

In 1842 in the United States Cir- leged to have been done under a requi- 
cuit Conrt for Illinois, upon a hAeat si^on of the execuUve of one of the 
eorptu, where the party had been ar* States of the Union; but it is incom- 
rested by tlie iberifE of Sangamon petent in such cases to show that the 
Connty upon a warraat by the gov- indictment, upon which the requisi' 
ernor of Illinois, on a requisition by tion was issued, was procured improp- 
the governor of Missouri, demanding er\y, or upon insufficient evidence. U. 
him as a furtive from justice, the S. e. McCl'ay, Dandy, J., Cent. L. J. 
court held that the courts of the United 1878, 255; citing U. S. ex rel. Rob- 
States have jurisdiction in the prem- erts v. Jailer of Fayette County, S 
ises, and may order a person so ar- Abb. U. S. 265 ; Ex parte Robinson, 
rested to be discharged ; but whether U. S. Marshal, 1 Bond, S9 ; Ex parte 
the state courts have jurisdiction, or Jenldns et al. 2 Wall. Jr. 521 ; In re 
whether it is competent for either NeiU, 8 filatch. 1S6; Ex parte Joseph 
court to inquire into facts behind the Smith, 3 McEiean, 121 ; U> S. o. Rec- 
writ on hAeat eorpiu, was doubted, tor, 5 McLean, 174. See, as to ex- 
Ex parte Joe Smith, 3 Molican, 121; tradition generally, Whart Crim. PI. 
6 Law Rep. 67. And the federal & Prac. §§ 34 «f nq. 
courts, it may be generally said, have * Wh. Coo. of L. § 856. 
2M 
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as cognizable by the Bovereign to wbom the ship be- in coontij 
longs, no matter to what nationality belongs the of- "*' ^' 
fender.^ In England, it is true, all rivers in the country, until 
they flow past the furthest point of land next the sea, are held 
within the jurisdiction of the courts of common law, and not of 
the Court of Admiralty ; ' and where the sea flows in between 
two points of land in the country, a straight imaginary line be- 
ing drawn from one point to the other, the common law is held 
to have jurisdiction of all offences committed within that line ; ' 
the Court of Admiralty of all offences without it> But of crimes 
not merely on the high seas, but on creeks, harbors, ports, &c., 
in foreign countries, the Court of Admiralty is held to hare 
undoubted jurisdiction, and such offences may consequently be 
piracies. Thus, where on an indictment for larceny out of a ves- 
sel lying in a river at Wampu, in China, the prosecutor gave 
no evidence as to the tide flowing or otherwise where the vessel 
lay ; the judges held that the admiralty had jurisdiction, it being 
a place where great ships go.' As to offences committed on the 
coasts, the admiralty is ruled to have exclusive jurisdiction of 
offences committed beyond low-water mark ; and between that 
and the high-water mark, the admiralty jurisdiction is asserted 
over all offences don© upon the water when the tide is in ; it 
being admitted that courts of common law have jurisdiction over 
offences committed upon the strand when the tide is out. All 
the other parts of the high sea are indisputably within the ju- 
risdiction of the admiralty." 

Since the passage of the Merchants' Shipping Act, in 1854, 
British jurisdiction is pushed so far as to embrace offences com- 
mitted by British seamen abroad, in port as well as on ship. 
Since this act, also, it has been held that the English common 
law courts have jurisdiction of offences committed on British 
ships in foreign rivers, or at sea, though the offenders be for- 
eigners.' 

1 B. t>. Lopes; R. t>. Sattlar, Dears. > EL i>. AUen, 1 Mood. C. C. 494. 
& B. C. C. S29; 7 Cos C. C. 431. ■ Wh&rton'i Free, note* to form 

■ See I Ca 17&; 3 last. 113; 3 T. 106T. 
R.113i 1 Hawk. c. 37, a. II. > K. ■>. AaderMB, Law Rep. 1 C. 

* See M to the U. S., 1 Kent Com. C. R. ISl ; 11 Cox C. C. 19S. See 
30; Com. v. Gainet, 3 Ta. Caa. 172. Lewis od For. Jnr. p. 2fi. 

• Bnt see R. ». Bmoo, R. & B. 243. 
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The game general principles are admitted in German and 
French jurisprudence.^ 

I 270. In the United States, by statute,' the federal courts 
Federal '^^'^ jurisdiction not only of all piracies, revolts, homi- 
conrbhaTe cides I robberles, and malicious injuries to veaselfl, and 
* ---- of other crimes, on the high seas, by all persons with- 
out regard to nationality, but of offences committed in 
■utejuHt- American ships in foreign ports; '^and the trial of 
dieiioD. crimes committed on the high seaa, or in any place out 
of the Jurigdiction of any parti(nilar State, thall he in the district 
where the offender is apprehended, or into which he may be first 
brought." " And this act gives concurrent jurisdiction to the place 
of arrest, and that in which the defendant is first brought.* 

Id coDDectiou with the text msj be clade claima ander Lord CampbeU'a 

noticed the much discuBsed case of Act. The appeal waa di^mUied. 

The Frauconia, SB L. T. (N. S.) In haa been klso ruled in England 

640 ; a case alw reported in 2 L. R. that the Court of CrimiDal Appeal 

Adm. Div. 163; 16 L. J. Adm. Div. has no juriBdiction to try a foreigner, 

33; 26 W. R. 796. In thia caae the who, in a foreign chip, \t chai^eable 

admiralty branch of Pr. & Adm. Di- with a negligent collision, producing 

vision had refused a motion to set death in the colliding English ihip, 

aside «o mach of a writ of summoDS tbongh the collision was within three 

in rem as claimed compensation for the miles of the English coast. R. v. Eejti, 

loss sustained by the plaintiff in con- 13 Cox 0. C. 403; aff. Cockbum, C. 

sequence of the death of a person of J., Kelly, C. B., Bramwell, J. A., 

whom she wns administratiix, and Lush, J., Pollock, B., Field, J., and 

who, whilst serving on board a Brit- Sir K. Fhillimore; diea. Lord Cole- 

ish ship, bad lost his life through a ridge, C. J., Brett, J., Ampblett, J. 

collision between bis vessel and a for- A., Grove, Deoman, and Lindley, JJ. 

elgn ship on the high seas, caused by * Wh. Con. of L. g SGI. 

the negligence of those on board the * Brightly, pp. 207-209 ; Bev. Stat, 

foreign ship. On appeal, it was held D. 8. I87S, 6372. 

by James and Bagaliay, L. JJ. (ap- • Wh, Con. of L. g 862, citing Boll 

proving the decision of the court be- man, ex parte, 1 Cranch, ST3; U. S. 

low), that the judge of the Admiralty p. Magill, I IVash. 0. C. 463 ; U. S. 

Division has jurisdiction to entertain v. Thompson, 1 Sumner, 168. In this 

a suit in rem under Lord Campbell's country a vessel lying in an open 

Act. It was, however, ruled by Bram- roadstead of a foreign country is held 

well and Brett, L. JJ. (disapproving to be on the high seas. U. S. n. Pi- 

tbe decision of the court below), that rates, 6 Wheat. 184 ; U. S. v. Gior- 

the jurisdiction given by the Admiral- don, 6 Blatch. C. C. 18 ; and so, also, 

ty Court Act, 1861, s. 7, does not in- of a vessel lying in a harbor, fast- 
ened to the shore by a cable, and 

* U. S. V. Baker, G BL C. C. 6. 
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§ 270 a. What is the juriBdiotion of a State over the ocean ? 
To this question, which is of importance in view of the g^^ . 
distinction noticed in the last section, we may reply ^f'j"""; 
that a sovereign has jurisdiction of the sea bounding «■ within 
bis coast to the distance of a cannon shot from Iow< Bbotfrom 
water mark ^ '^'"'■ 

2. Offencea by Suljectt abroad. 

§ 271. It is generally conceded that subjects should be held 

responsible to (iie courts of their country tor offenceB Subjaou 

committed in barbarous or unsettled lands." In Eng- top^oS'iMb 

land, the right to exercise extra-territorial jurisdiction J^^U'tlff- 

over subjects is assumed to be an essential attribute e™'enf<»' 

of sovereignty.* Mr. Wheaton states the principle very ■bro«i. 

communtcatiDg with the ahore b^ But the aathoritiea go beyond tbti 
boats, and not with any eocloKd dock, limit. " Where an act," said Jodga 
or at any pier or wbsrf . U.S. v. Sea- Tredenburgh (State v. Carter, S 
grut, i Bl. C. C. 420. With as it iB Dutch. BOl), in ies9, in the Supreme 
not neceisary, to give the federal Court of New Jersey, " malum in se, 
courts jurisdiction, that the vessel is done in solitudes, upon land where 
should have belonged to citizens of there has not yet been formally ex- 
the Uoited States; it is enough If the tended any sapreme human power, it 
had no national cbaract«r, but was may be that any regular government 
held by pirates, or persons not law- may feel, as It were, a divine commit- 
fully sailing any foreign £ag. And lion to try and punish. It may, as in 
the offence is equally ci^nizable by cases of crime committed in the soli- 
the United States courts, if committed tudes of the ocean, upon and by ves- 
on board of a foreign vessel by a citl- sels belonging to no government, pro 
zen of the United States, or by a for- hoe vice arrogate to itself the preroga- 
eigner on board of an United States tive of omnipotence, and hang the 
vessel; or by a citizen or foreigner on pirate of the land as well as of the 
board of a piratical vessel. U. S. v. water." 

Furlong, 5 Wheat. 18S ; Ex parte Boll- * Lewis on Foreign Jurisdic. &c. p. 

man, 1 CrBnch,ST3; U. S. b. Kesaler, 14, citing acts of 6 & 7 Victoria, c. 

1 Baldwin, 20. But it is otherwise 94. As to bigamy, see infra, g§ 1G8&- 

with acts of piracy comnutted by citi- 1696. 

zens of a foreign country in foreign In 18Tg the Britieh government 

vessela. Ibid.; U. S. tr. Palmer, 3 went so far as to sustain the execa- 

Wheat. 632. lion, on board the ship Beagle, at sea, 

1 Lawrence's Wheat. 331, 716, of a South Sea Islander, charged with 

note. See Com. c. Peters, 12 MeL the murder on shore of an £nglisb- 

S8T, cited supra, § 260; Manley o. man. See Sat. Rev. At^. 10, 18T8, 

People, 3 Seld. 290. 169. And see this case discnrsed by 

' See Wh. Con. of L. $ 71. me la 4 South. Law Review, 676, and 
297 
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largely. " This " (the temtonal) " principle la peculiar to the 
juriBprudence of Great Britain and the United States ; and eren 
in those two countries it has been frequently disregarded by the 
positive legislation of each, in the enactment of statutes by which 
offences committed by a subject or citizen, within the territorial 
limits of a foreign State, have been made punishable in the 
courts of that country to which the party owes all^iance, fud 
whose laws he is bound to obey." ' Mr. Wheaton does not 
here notice the provision of the Federal Constitution, which gnar- 
antees to each accused party a trial in the State and district 
where the crime was committed. But it is easy to reconcile his 
statement as above given with this provision, by adopting the 
Tiew of the Federal Supreme Court, that the Constitution has 
application only to offences committed on the soil of the United 
States.* 
§ 272. With r^ard to the particular States of the American 

Union, complicated constitutional qnesUons may here 
mcDtot'^' arise. Is a domiciled citizen of Massachusetts, for in* 
•i^ty^ stance, when travelling abroad, responsible, on the gen- 
•nu'imd^" ^^ hypothesis of extra-territorial penal power of sov- 
■latBgoT- ereigns over subjects abroad, to the United States, or 

to Massachusetts, or to both f The better opinion is 
that he is responsible to them penally, when he is abroad, under 
the same conditions and limitations as he vras when he was at 
home.^ 

§ 273. By the Revised Statutes * the ministers and consuls of 

the United States, in pursuance of treaties with China, 
Suias iut- Japan, Siam, Egypt, and Madc^ascar, are " fully em- 
i'^^k* powered to arraign and try, in the manner herein pro- 
tionover vided, all citizens of the United States charged with 
non-civil- oSeDces against law, committed in such countries."* 

By a subsequent section the same jurisdiction is ez> 

also Infra, § 2S4, note. Thejuriadio- denjdug Btete extra-territorial joru- 

tion is doubted in Rose. Crim. Ev. pp. diction, Tyler v. People, 8 Mich. 320; 

S46, 247. SUte t>. Knights, ! Htjw. 109. As a 

1 Dins'a Wheaton, g 1 13. nitt priia dedBiou, compare People tr. 

* U. S. V. Dairson, IS Howard, 467. Merrill, 2 Parker C. B. fi90. For big- 

* Com. V, MaclooD, 101 Maai. 1; hiu]', see infra, §§ lGSS-1698. 
Com. V. Gaines, S Tirg. Cas. 172; * Ed. of 1878,4084. 

State V. Carter, S Dntcher, ftOl ; State * See Stubbs in re, 11 Blatoh. 
IT. Main, U Wi*. 898; though see, as 134. 
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tended to "conanls and commercial agents of the United States 
at islandt or in countriet not inkaMted by any civilaed people, or 
recognized by any treaty with the United Statet." ^ This, it will 
he seen, is a positive claim of the United States government to 
exercise extra-territorial jurisdiction over its own citizens in un- 
civilized countries, independent of any treaty authorization. The 
jarisdiction, however, is limited to persons owing alliance to 
the United States." 

A similar jurisdiction is asserted by both German and French 
jurists over their subjects in barbarous or desert lands.' 

§ 274. The Act of January 30, 1799, provides that if any 
" citizen of the United States, whether he be actually Also over 
resident or abiding within the United States, or in any Stenc«» 
foreign country, shall, without the permission or au- ■'>fo^- 
thority of the government of the United States, directly or indi- 
rectly commence or carry on any verbal or written correspondence 
or intercourse with any foreign government, or any officer or agent 
thereof, mth an intejit to influence the meaeuree or conduct of any 
foreign government, or of any officer or agent thereof, in relation 
to any di»pute» or controvernea mth the United States," he shall 
be guilty of a high misdemeanor, and subjected to a fine not ex- 
ceeding five thousand dollars, and imprisonment for not less than 
six months or over three years. This act still remains among 
the statutes of the United States ; * and its continued existence 
is the strongest of all illustrations that the power of Congress to 
" define and punish offences against the law of nations " is main- 
tained by the government of the United States to authorize it 
to punish at home political offences committed by its citizens 
abroad. 

The Act of February 25, 1863,' making correspondence with 
rebels a misdemeanor, declares that " where the offence is com- 
mitted in a foreign country, the District Court of the United 
States for the district where the offender shall be first arrested 
shall have jurisdiction thereof." 

1 Rev. Sut. 40Se. S336. See President's Measage of Dec. 

* See 11 Opinions Att'j Gen. Hi, 3, 1T98; Mr. Jefferson to Mr. Madi- 
As to bigamy, see intra, §S 1685-1G96. son, Jan. 3, 1799; Randall's Life of 

* Wh. Cod. of L. § 866; Faellx, ii. Jefferson, iii. p. 467. 

p. 394. See Bar, S 169. » Brightly, F«d. St&t. li. IM. 

* Brightly, p. 201 ; Bev. Sut 1878, 
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§ 275. By the English law, all offences by sabjects against the 
government are cognizable by English courts, no matter 
•xtr«-t«r- Trhere the defendant may have been at the time of the 
hncea by offenco resident,^ and by the jurists of continental Eu- 
■re puDiah- "^pfl til" view 18 accepted as universally authoritative.' 
*^*' Nor does it exclude the jurisdiction of the offended 

State, that a foreign country, within whose bounds the of> 
fence was organized, had concarrent jurisdiction of the offence. 
It is a fundamental principle of international law that each State 
is priinartly authorized to pni^h offences against itself. Of 
course it cannot invade the territory or the ships of another coun- 
ti'y in order to arrest the offender.' But the arrest may be made 
whenever the offender is found in the territory of the offended 
sovereign. 

§ 276. The Act of Congress of August 18, 1856,* authorizes 
Ferjurj secretaries of legation and consular officers to adminis- 
bcfora'^Z ter oaths and perform notarial duties, and makes per- 
we'iB i'l'y **^ subornation of perjury abroad before such offi- 
punj^abis "^^ punishable " in any district of the United States, 
fn the in the same manner, in all respects, aa if such offence 

Muris. had been committed in the United States." This act 
is not confined to persons owing all^iance to the United States, 
but includes aliens committing the designated offences. The 
same act makes penal the forgery abroad of consular papers. 
And at common law it is argued that a State may punish perjury 
committed before one of its own commissioners to take testimony 
in a foreign State.^ 

The same view is taken by German and French jurists." In 
England, in indictments for administering or taking unlawful 
oaths, the venue may be laid in any coanty in the realm, though 
the offence was committed abroad.^ In indictments for forgery, 

1 Weodell'i BUckBtone, tv. p. 306; ■ See this discuiaed In the KoiU 

R. V. AzEopardi, I C. & K. 203; R. v. case, and Trent case, in Woolsey, g 81. 

Anderson, 11 Cos, 198; L. R. 1 C. C. * Brightly, 180. See Rev. Stat. U. 

ISl. Infra, §S 276-284. See Sir Geo. 8.1878,4083-4130. 

Cornwall Lewis's work on Foreign • See Fhillipl o. Bowen, 2 Barr, 

Jarisdlction, &c. p. 20. As to bigamy, 20. Infra, g 1264. 

see infra, §§ 1685, 1696. * lofia, § 284. See Wh. Con. of 

■ Bar, p. 630, § 136; Urtcdao, No. Laws, § 874. 

880. ) 37 G«o. 3, c 133, § 6; 62 Qw>. 3, 

SOO 0. 104, g 7. 



ovGoQi^lc 



CHAP. X.] JUBISDIonOH. [§ 278. 

the TGDue may be laid, and the offence charged to have been com- 
mitted, ID any county where the offender was apprehended or in 
cuBtody.* 

§ 277. In England, in indictments for murder or manslaugh- 
ter, or for being accessary before or after the fact to Homicide 
murder or manslaughter, the offence being committed l[E,4»d^" 
by a British subject on land out of the United King- p>in'»''"i»i« 
dom, the venue may by statute be laid in any county \">A. 
appointed by the Lord Chancellor in the commission issued for 
the trial of the offender.^ This provision applies to homicides 
committed by British subjects within the dominions of a foreign 
sovereign ; ' but, until afterwards amended, not to offences by 
foreigners, though committed on Englishmen, and on board Eog- 
lish ships.* 

8. Liahility of Sctra-terriUirial Principal. 

§ 278. Cases can easily he conceived in which a person, whose 
residence is outside a territory, may make himself, by eju^.(^ 
conspiring extra- territorially to defeat its laws, intra- ri'prifl 
territorially responsible. If a forger, for instance, m>y Im 
should establish on the Mexican side of the boundary tariaiiy in- 
between the United States and Mexico a manufactory '*"'■''*'■ 
for the forgery of United States securities, for us to hold that 
when the mischief is done he would not be liable to arrest on 
extradition process, and that he could even take up with impunity 
his residence in the United States, would not merely expose ua 
to spoliation, but bring our government into contempt. 

To reply that in such case the Mexican government can be 
relied upon to punish, is no answer : because, first, in countries 
of such imperfect civilization penal justice is uncertain ; secondly, 
because Mexico holds that we have jurisdiction, and that there- 
fore she will not exert it ; thirdly, because in cases where, in 
such countries, the local community gains greatly by the fraud, 
and suffers by it no loss, the chances of conviction and punish- 

1 1 Will. 4, c. 66, S 44; Rus. & Rf. * R. v. Depardo, 1 Taunt. 26 1 Etu*. 
C. C. 112; 7 C. &P. 668. & By. C. C. 134; R.p. Mattoa, i((»u^ni. 

' 9 Geo. 4, c. 31, S 7' See article in London Law Uagazine 

• B. V. Sawyer, Bus. & By. C. C. for 18G8,p. 124. For subsequent itat- 
294; R. V. Azzopardl, 1 C. & K. 208; nte see inpra, g 269. 
B. V. Andenon, 11 Cox C. C. 198. 
See B. V. Mattoi, T C. & P. 468. 801 
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ment would be alight ; and fourthly, because all that the ofiendet 
would baye to do to escape justice in such a case would be to 
wfUk over the boundary line into the United States, where on 
this hypothesis he would go free. In political ofiEenoes there is 
this consideration to be added, that it is now an accepted doctrine 
of international law that no government will punish a refugee 
for treason i^ainst his sovereign ; ^ and hence a government, on 
the hypotbeaia here disputed, would have no redress for offences 
directed abroad by refugees against its sovereignty, even though 
the offenders were its own subjects, and should, after the com- 
mission of the offence, return to its soil. 
§ 279. The principle is now generally accepted in England 
and the United States, that a non-resident principal is 
■cu in penally liable for acts committed by bis agent.' Thus, 
Im^u^ it ^B been held that the originator of a nuisance to a 
"j^""'' stream in one country, which affects such stream in an- 
other country, is liable to prosecution in the latter coun- 
try ; ' that the author of a libel uttered by him in one country 
and published by others in another country, from which he is 
absent at the time, is triable in the latter country ; * that such 
is also the case when a man in one country incites an agent in 
another country to commit perjury ; ' that he who on one side of 
a boundary shoots a person on the other side is amenable in 
the country where the blow is received j ■ that he who in ono 
State employs an innocent agent to obt^n goods by false pre- 
tences in another State, is amenable in the latter State ;^ that a 
> Wh. Cod. of L. §S ST6, 910. The * Com. n. Smitli, 11 Allen (Uais.), 
universality, as well m the bumanitj' 248. 

of this last point, are elucidated by * 1 Hale P. C. 475; U. S. v. D>- 
Blnntschli, Das Moderns Volkerrecht, viej,.2 Sumn. 482, cited and approred 
Ndrdlingen, 1888, g§ 394-40*. See, in State v, Wyckoff, 2 Vroom, N. J. 
to the sBme effect, Holtzendorfi^ Leip- 68, and the aame point taken in Com. 
tig, 1870, p. 640. t>. Macloon, 101 Mass. 1. 

* Sapra, g 248; infra, § 1207. Se« ^ People v. Adama, 3 Denio, 190; 
Wh. Con. of L. §g 877-921 ; Wh. Cr. aff. 1 Comstock, ITS, and aathorilies 
Ev. g 112. cited infra, g 280. S. F. held in R. 

* iitilbnaii tr. White Bock Co. 3 v. Garrett, 6 Cox C. C. 260, infra, 
Wood. & M. GSe. Soe R. v. Bnrdett, 4 g 279, where Lord Campbell affirmed 
fi. & A. 176,176; Bulwer's case, 7 Co. the principle, but mied aa acquittal 
2 b, 3 h ; Com. Dig. Action, N. 3, 11. on other grounds. " The rule," said 

* K. o. Johnson, T East, 63; Com. Chief Justice Beasley, of New Jersey, 
V. Bianding, 8 Pick. 804. in 1864 (State o. Wyckoff, 2 Vroom, 
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thief who sends goods by another person, not an accomplice in 
the theft, to a foreign State for sale, is indictable in the latter 
State ; ^ that he who sells through ageata, guilty or innocent, 
lottery tickets in another State, is amenable in the State of 
the sale, though he was absent from such State personally ; ' 
that he who gives poison in one jurisdiction which operates in 
another is responsible in the latter jurisdiction ; ^ and that so 
is a person who in one county advises another, by signals, when 
to commit a highway robbery in another county.* In England 
we have the same principle affirmed by the highest judicial 
authority. Thus, in a case for obtfuning money by false pre- 

69), " appeart to be firmly eitabliahed, * The OTert act of homicide by ad' 
and upoD very satisfaclory ground*, tmnigleriruf poison within the meaning 
that where the crime it committed by of the law, consists not simply in pre- 
a pereon absent from the country in tcribing or furaistiing the poison, bnt 
which tbe act is done, through the also in directing and caunng it to be 
means of a merely material agency, taken; so that if the poison be pre- 
or by a sentient agent who is inno- scribed and furnished in oae county to 
cent, in such cases the offender is pun- a person who carried it into another 
ishable where the act is done. The county, and there, under the directions 
law implies a constructive presence given, takes and becomes poisoned, 
from the necesnty of the case; other- and dies of the poison, the adminis- 
wise the anomaly would exist of a tering is consummated, and the crime 
crime but no responrible criminal." committed, if committed at all, in the 
The Connecticut courts, it is ruled in county where the person is poisoned, 
that Sute, in 1B6T, will take cogni- Bobbins v. State, S Oh. St. 131. 
sance of an offence committed in that * State e. Hamilton, IS Nev. 3S6. 
State by the procuration of a resident In this case it was proved that there 
of another State, who does not person- was a conspiracy between Lawrie and 
ally come here to commit the offence, otiiers to rob the treasure of Wells, 
whether committed by a guilty agent Fargo Sc Co., on the road between 
or not, and whether a misdemeanor or Eureka and some point in Nye Coun- 
a felony. The doctrine that a resi- ty; that L. was to ascertain when the 
dentofeoe State whoprocuresafelony treasure left Eureka, and signal his 
to be committed in another State, by a confederates by a fire on the top of a 
guilty agent, without being personally mountain in Eureka County, which 
present to assist in the commisuon of could be seen by them in Nye County, 
the oSence, cannot b« punished in the thirty or forty miles distant; that the 
State where the offence it committed, ugnals were given by him, and his con- 
was declared to have never been rec- federates attacked the stage and at- 
Dgnized by the Connecticut courts, tempted to rob the treasure. It was 
and to be deserving of signal repudia- held that L. was a principaL Tlie 
tioo. State v. Grady, S4 Conn. 119. ' same rule would apply to telephone 

1 Com. V. White, 123 Mass. 430. communications across a boundary. 

* Com. 17. Gillespie, 7 Sei^. & R. 46S. 
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tences in England, the offender being at the time in Russia, this 
absence was in itself held to be no ground for acquittal ; and 
Lord Campbell, sustained hj Baron Parke, declared, " that a 
person may, by the employment as well of a conscious as of an 
unconscious f^nt, render himself amenable to the law of Eng- 
land when he comes within the jurisdiction of our courts ; " 
Baron Parke saying, that " a person, though personally abroad, 
might commit a crime in England, and be afterwards punished 
here ; as, for instance, if he, by a third party, sent poisoned food 
to one in England, meaning to kill him, he would be guilty of 
murder, if death ensued, although he could not be amenable to 
justice till he was personally within the jurisdiction." ' " It was 
a monstrous thing," Sir R. Phillimore is reported as saying at a 
meeting of the Law Amendment Soi^ety, in 1868,' " that any 
technical rule of venue should prevent justice from being done in 
this country on a criminal for an offence which was perpetrated 
here, but the execution of which was concocted in another coun- 
try." Hence we may hold that personal presence is not an es- 
sential condition of indictability.^ 

§ 280. Some doubt, however, has been expressed as to whether, 
DoubtBin ^'^^^ tli^ agent who thus in tra-terri tonally consum- 
MMi where mates the guilty act is personally responsible, the prin- 
dependeni- cipal who ex tra-terri tonally plans it, is intra-territorially 
' " '■ liable in cases of felony, he being absent from the ju- 
risdiction at the time of the commission of the offence. That a 
foreign principal is so liable is expressly denied by the Supreme 
Court of New Jersey,' in a case in which it was ruled that un- 
less the agent was innocent, so as to be a mere tool, the party 
employing him could not be regarded as a principal ; and that if 
such employing party was simply an accessary before the fact, 
and absent from the State, he could not, by the principles of 
the English common law, be tried in New Jersey. The same 
view has been maintained as to felonies, in New Hampshire,' 

1 R. V. Garrett, 6 Cox C. C. 260; S. P., R. v. M»nley, 1 Cox C. C. 104; 

&C.,I>et>rt. 332; and (M R. o. Jones, R. ». Ball, 1 Cox C. C. 8S1. 

4 Cox 0. C. 196; 1 Den. 0. 0. BSl. * Sute v. WyckoS, 2 Troom, ib 

* U. S. Dip. Cor. 1868, pt. u. p. 1*7. (186*). 

■ Con. V. White, 123 MaM. *80; ■ Slate v. Moore, 6 Foster, 4*8. 
804 
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North Carolina,' and Arkansas,^ though it is conceded that by 
statute the accessary may be made triable in the place of the 
OTert act.^ It is to be noticed, however, that this view, growintr 
from the distinction between an innocent and a guilty agent in 
case of felony, is purely technical, based on an arbitrary fictloD 
of the old common law relating to felonies alone, and not 
touching the question of general jurisdiction. Thus, in treason 
and misdemeanors, in which all concerned are principals, and in 
which, therefore, the rule that an accessary can only be tried in 
the place where he is accessary, if there be such a rule, does not 
obtain, all parties concerned are liable to punishment in any 
country where an overt act is performed. This is expressly ruled 
aa to treason ; * and in misdemeanors the result is demonstrable, 
as it is in those States in which all accessaries before the fact 
are by statute principals. If, in such cases, the extra-territorial 
offender acts through an innocent agent, he is on all sides re- 
garded as intra-territoriatly liable. If be acts through a guilty 
agent, he is indictable for conspiracy, when jurisdiction vests in 
any country in which an overt act is performed ; " or, on the same 
reasoning, he may be so indicted as principal in misdemeanor, 
or aa inciter, or accessary before the fact, in felony, in those 
States in which the distinction between accessaries before the 
fact and principals is retained.^ Even as to felonies, the rule 
that the absent accessary before the fact may be indicted in the 
country of the commission has been properly afhrmed in Con- 
necticut,^ and is good in all those States in which accessaries are 
by statute principals. That it has been applied to principals in 
the second degree has been just seen.^ 

•Slate V. Knight, 1 Taylor, 65. 243. See B. p. Murdock, 2 Den. C. C. 

See Smith, Bx pute, 6 Best. Law 298. 
Hep. 57. » State v. Grady, Si Cono. 118. 

' Sute p. Chapin, IT Ark.S61. See R. cBrisac, 4 East, 164; Bennett 

* Infra, § 287. Sc Heard's Lead. Cas. 2d ed. ii. p. 

* Ibid. 161; Bishop's C. L. i. § 80. As to 

* Infra, §§ 287, 1397, See this dig- Warren & Costello's case, see U. S. 
tinctioD well staled in State v. Chapin, Diplomatic Correspondence, 1868, pt. 
17 Arlc 561. See also B. t. Johnson, i. pp. SI, 129. For areportof these 
6 East R. 583; Johns r. State, 19 cases, and also for correspondence 
Ind. 421; State v. Hamilton, 13 Nev. concerning the same, see same volume, 
386. pp. 341-S4B. 

* Com. u. Smith, 11 Allen (Mara.), > See State c Hamilton, 13 Ncv. 386. 
VOL. I. SO S05 
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It is conceded that to secure the trial of a subject in a foreign 
land, the offended sovereign must obtain possession of the person 
of such offender by process of extradition. This is elsewhere 
fully discussed.' To arrest such offender in a, foreign sovereign's 
territory, either by force or stealth, is a violation of the law of 
nations. Yet though so, it is a violation of which the offended 
sovereign alone hjis a right to complin. The person so arrested 
cannot plead the unlawfulness of the arrest in bar.^ 

4. Offence! hy Aliens in Country of Arrest. 

§ 281. By the modern Roman law, all residents are bound by 
Aliens in- ^^^ territorial law, " Whoever," says Berner, in his 
^euWe in authoritative work on the territorial bounds of penal 
the coun- , ■ , i. i 

tiyoftbo jurisdiction,' "enters our territory, juridically binds 
Rcmui himself to submit to the laws of this territory. This 
"' duty is the more imperative as the laws which exact 

obedience are the more stringent It is absurd to suppose that 
this obedience diminishes or ceases in respect to those laws on 
which the very existence of the community is staked."* And 
it is even held in Prussia that a foreigner who lingers in a coun- 
try with which the sovereign of his alleginnce is at war, may be 
tried for treason to the country of his residence, if he aids in 
any warlike designs against it.^ 

§ 282. " Local allegiance," says Blackstone, " is such as is 
Bo in Eog- due from an alien or stranger born, for so long time as 
j^triun ^^ continues within the king's dominion and protection j 
f- and it ceases the instant the stranger transfers himself 

from the kingdom to another." " Indictments for political of- 
fences of all grades have been based on this form of allegiance.^ 
In Guinet'e case, which was a prosecution in the United States 

> Whart. Crim. Plead. &Prac.§§ 39 aod HoltzendorS, Leipzig, 18TU, p. 

et leq. SS2. 

■ Krans, ex parte, 1 B. & C. 258; * For the United States Alien Act, 

Brewiter e. State, 7 Vt 118; Dow's authorlKing removsl of aliua enemieB, 

cue, 18 FenD. St. ST; Scott, ex parte, <ee Brightly, i. p. 33; Bev. Stat. U. 

9 B. kC. 446; 4 M. & R. 361. See S. 18T8, §g 4067 tt uq. 
fuU/ Whart. ou Cr. Plead. & Prao. * Freussiches St. ti. fi. % 70. 
§ 27. ' Comm. ii. 377. 

* Berlin, 1853, p. 83. To the eame ' See 27 Howell's St. Tr. 6!T ; 

effect ia HeSler, Strafrecbt, g 264, Peltier's cate, 28 Ibid. 630, and casei 
Cited infra, g 1805. 
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Circuit Court in Philadelphia in 1795, for fitting out in Phila- 
delphiii a French armed vessel, to cruise against England, the 
United States and England being then at peace, the point tbut 
the defendant, a Frenchman by birth, had entered into the ser- 
vice of the French republic, was made by the defence, but was 
treated by the court as without weight, and the defendant was 
convicted.' In the trial of the Fenian conspirators in England 
and Ireland in 1868, several of the defendants set up alienage 
and citizenship in the United States as a defence, but in vain. 
Mr. Adams, speaking of this in a tetter to Mr. Seward, of May 
2, 1868,^ says : " The only question he," one of the defendants, 
" raises, is that of citizenship ; but even that relates rather to 
the form of trial, as, on the merits, even his being admitted to 
be an alien would not shield him from the consequence of acts 
dangerous to the peace of the realm." The same view was taken 
by Mr. Buchanan, when Secretary of State.^ Such, also, is the 
tenor of a speech by Lord Lyndhurst in the House of Lords, in 
March, 1853.* 'N^or can such an alien divest himself of the penal 
incidents of his acts gainst the government which he attacks, as 
those incidents are defined by the lex delicti commiasi. Of this 
we have, in 1870, an English illustration. An alien was in- 
dicted for high treason, in compassing to depose the Queen, and 
in levying war against the Queen. The material overt acts of 
compassing to depose the Queen were : (1.) Conspiring at Dub- 
lin, to raise rebellion and levy war within the realm ; and (2.) 
levying war within the realm at various places. There was evi- 
dence that he was a member of the directing body of a treas- 
onable conspiracy having for its object the overthrow of the 
Queen's government, and the establishment of a republic in Ire- 
land. Tliere was also evidence that he had planned an attack 
upon the castle of Chester, in England, for the purpose of seizing 
arms there, and conveying them to Ireland, with the view of 

» Wharton'a St. Tr. 93; U. S. o. p. 192j R. b. McCafferty, HI Coi C. 

Wiltbcrger, 5 WheaWn, 97; Wh. St. C. 603. 

Tr. 185. The Act of 31 July, 1861, ■ Sue Cockburn on Nationality, Lon- 

punishing seditious conapiracy, applies don, 1869, p. 82, for other authorities 

to "persons within any State or Ter- to this effect 

ritory of the United States," embrac- * 124 Hansard's Pari. Deb. 1046, 

ing all residents. cited Wb. Con. of L. § 901. 

' Diplomatic Cor. U. S. 1868, pt. i. 
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r^ing an msurrection there. Evidence was also givBD tha.t the 
directing body had, in February, 1867, given orders for a rising 
in Ireland. On the 23d of February, 1867, he was arrested while 
attempting to lantl in Dublin. On the 5th of March, 1867, he 
being in custody, an insurrectionary movement, the result of the 
commands of the directing body of the conspiracy, broke out in 
several places in Ireland, and various acts of war were com- 
mitted. It was held that these acta of war were admissible 
against him on the indictment in England.* 

Foreign ambassadors and their retinues, it should be added, are 
not indictable for crimes committed in the country to which they 
are officially deputed. The only remedy is to send them home.' 

§ 282 a. An Indian, who is not, under the Federal Constitution, 
SeuU) the member of an independent community, relieved as 
Indiuia. gmjjj fpQm gj^j^ jurisdiction, is indictable in a state 
court for an offence committed in such State, a violation of the 
laws of the State, in the same way as would any other foreigner 
residing in the State.* Whether he is so indictable for an of- 
fence committed by him within the territory in which his tribe, 
under the Federal Constitution and treaties, is sovereign, is a 
question not within our present limits to discuss.* The federal 
government, it is asserted, under the constitutional authority to 
"regulate commerce .... with the Indian tribes," may sup- 
press the sale of liquor to Indian tribes, whether within or with- 
out the boundaries of a State.' 

§ 283. Where a person hearing arms commits illegal acts 
But Dot so within our territorial limits, by command of his own 
u^n^' sovereign or pretended sovereign, then our quarrel 
insuigenu. jg ^th the sovereign and not with the subject, pro- 

i K. V. McCaffert}-, 1 Ir. R. C. L. Gi N. G. 614; State v. Foreman, 8 

863; 10 Coi C. C. 603. Yerg. 256; State v. TasseU, Dudley, 

* 1 Kent Com. 39; U. S. p. Lafon- 229; Caldwell u. Sute, 1 St.&F.327; 

tune, 4 Crouch C. C. ITS ; Beep. v. Clay v. State, 4 Kaas. 49; Reed t>. 

De Longchamps, 1 Dall. til. SCate,ie Ark.499; Peoples. Antonio, 

■ Worcester n. Georgia, 6 FeL 518; 27 Cal. 404. 

D. S. «. Holliday, 3 WaU. 407; U. S. * Wbart. Confl. of Laws, § 7; 

V. CUna, 1 McLean, 254; U. S. v. Sa- Walker on Indian Quest Pamp. 1874; 

coo-da<:ut, 1 Abb. U. S. C. C. 377; N. Am. Bev. Ap. 1873; Inter. Rer. 

U. S. V. Stahl, 1 WooliTorth C. C. 192; vob. 1 & 2. 

State V. Doxtater, S. C. Wis. 1879; * U. S. Shair-mux, 2 Sawy. 118. 
20 Alb. L. J. 366 ; State v. Tachanatah, 
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Tided we recognize such Bovereiga as a belligerent. In time 
of war this ia clear ; it being conceded that we then can treat 
such offender, if captured in the illegal act, only as a prisoner 
of war. In time of peace, the better opinion is that the same 
rule prevails. If our laws be in ibis way infringed, we must 
seek redress from the invading sovereign, and not from the sub- 
ject who acts as t)ie latter's subaltern.' But this only applies to 
oases where the subject ia an officer or functionary of the foreign 
sovereign, or when the foreign sovereign adopts his act.' Oa 
the same reasoning, when, as in the case of our late civil war, 
insurgents are recognized as belligerents, then such insurgents, if 
in arms, are not punishable in the civil courts for acts done when 
on military duty, but are responsible solely to military law, ac- 
cording to the rules of war.^ 

5. Offence» hy Alieni abroad. 
§ 284. As we have already seen,* a principal organizing 
abroad a crime which is executed within our territory Eitni-««r- 

is indictable in our courts for the crime. We will "*"''*' 

offeDces 

presently see that by statute aliens foiling our govern- ■e»'i»' 

ment securities abroad, or committing perjury before mij^ 

our consuls, are made indictable in our courts. We toriiiiv^ 

may therefore hold that offences against our rights may i^'^'"''''- 
be indictable though extrarterri tori ally designed,* 

> The Emnloufl, 1 Gallis. 663. 433 ; 3 Inst. 50 ; Coleman v. State, 97 
" Infra, § 310; Wh. Con. of L. § U. S. 509; Com. v. Holland, I Duvall, 
911; The Emulous, 1 Gall. 563; Com. 182; Hammond v. State, 3 Cold. 
V. Blodgett, 12 Met. 56; People n. (Teno.) 129; though aee U. S. c. 
McLem], 1 Hill N. Y. 377; 25 Wend. Greathouee, 2 Abbott U. S. 364; k- 
483, where the principle was denied fra, g§ 310, 1801. 
by the New York Supreme Court, and * Supra, § 278. 
auerted bj the federal government. • In my work on Conflict of Laws, I 
See review in 4 Boat. Law Rep. 169 ; need expresaioni in this relation which 
and 1 Am. Law Mag. 348, and com- I now desire to modify. The several 
pare John Quincy Adams's Diary, in theories of criminal jurisdiction may 
loco, 6 Webster's Works, 244. For be classified as follows : ~ > 
review of debate in Senate on this L Subjrctite, or those based on \ 
case, see 18 Alb. L. J. 506 el >eg. the conditions of the offender- 
Compare opinion U. S. AtWmey Gen- 1. Univeraalily of Juruiliclion which 
eral in the Modoc case, June, 1B73. assumes that every State has jurisdic- 
And see Phillips v. Eyre, L. R. 6 Q. tion of all crimes against either itself 
B. 1, 24; 1 Op. Atty. Gen. 81. or other States by all persons at all 
• Wh. Con. of L. g 909 ; 1 Hale, places. This theory has few advo- 
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§ 285. Jurisdiction over aliens abroad is expressly cWtued by 

Jnriedic- *'^® United States, in cases of perjury and forgery be- 

^''^ .. fore its consular officers: nor, as has been seen, cao 

uses at there be serious doubt that an alien who, when abroad, 

4Dd ptT- plans violations of the laws of a foreign State, ia amen- 

GODiulat able to the laws of such State, should be be arrested on 

officen. jjg ggjj ^fjgj. jijg commission of an overt act. Of course 

eUet in England or the United StaCei. the prevalent English and American 

It has, howevcr,\the high authority of theory. 

Taney, C. J., who said in Holmes H. Objective, which aiaameathat 

V. Jennison, 14 Peters, 540, 668, S69, each Slate baa jurisdiclion of all of- 

that the States of the Union " may, fences which a^^sail its rights, or the 

if they ihink proper, in order to de- rights of ila aubjects, no matter where 

ter offenders from other countries the offender was at llie time of the 

from coming among them, make crimes commission of the offence. Thisview, 

committed elsewhere puniEhable in which appears to be the one best cal- 

their courts, if the guilty party culated to reconcile our adjudications 

shall bo found within their jurisdic- on the vexed question before us, I have 

tion." discussed at some length in the South- 

2. Personal jtiradiction which as- ern Law Beview for December, 1878 

BumeslhataSlatehas jurisdictionover (vol. iv. p. 676). From this article I 

all crimes committed by i^ subjects, coudense the following : — 
no matter what may be their reudenee Hie real theory of jurisdiciJon, as 

at the lime of (he offence, or the sov- it is called by its advocateit, rests, as 

ereignty whose rights they invade, has been seen, on the objective, rather 

This th«pry has little support in our than on the tubjecliee, side of crime. 

* jut-isprudence. It is otherwise in Eng- Jurisdiction is acquired, not becaose 

land. In thecaseof Tivnan(Timan), the criminal was, at the time of the 

5 B. & S. 645, 6 7S, Chief Justice Cock- crime within the territory of the of- 

bnrn says : " An offence may be cog- fended sovereign, Dor because he was 

nizable, triable, and justiciable In two at the time a subject of such sovereign, 1 

places, — e- g- a murder by a British but because his offence was against / 

subject in a foreign country. A Brit- the rights of that sovereign or of his 

ish subject who commits a murder ia subjects. The real theory ia, there- 

the United States of America may be fore, valuable as an adjunct to the 

. tried and punished here by our mu- territorial theory. We punish all who 

I nicipal law, which is made to extend offend on our own soil because oar 

to its citizens in every part of the duty b to attach to crime committed 

world." Cited by Blatchford, J., within our borders its i«tribntion. 

Stubbs' case, 12 Blatch. 124. But, in addition to this, we must pan- 

S. Terrilorial jurisdiedon which as- ish, when we obtain control over the 

■umes that each Stat« has cognizance person of the offender, offences com- 

of all offences when the offender at milted abroad, by either subject or 

the ^me of the offence was on its foreigner, againet our own right*, 

territory ; hot that it has jurisdiction But the term ' our own rights,' in 

of DO other offences. This has been this tease, is susceptible of a double 
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it wonM be a defence to him that he committed such acts in obedi- 
ence to bis own sovereign, on whom tbe responsibility then shifts.' 

meaning. It raaymcan the aani of all forges onr Kcnritiei abroad knowB 
the possible objects of crime found forgery to be a crime as well as does 
wllhin our territory; or it may mean the most expert counterfeiter who has 
tbe Bu» of alt the possible objects of never left our shorei. Neither the 
crime Monginff to the Stale or any of domestic nor the foreign counterfeiter 
ilt syiijecl*. Tbe first, therefore, con- is familiar with tbe letter of our stat- 
fises tbe real theory to attacks opon otea ; and if i^orance of tbe letter 
objects existing within our territorial excuses, it would excuse the most vet- 
bounds. The second expands this eran home malefactor.. Inotfaerwords, 
theory so as to include attacks upon the presumption of knowledge of the ( 
onr citizens and their property abroad, nnlawfulness of crimes mala in te Is f 
Or, to illustrate this dislinction : by not limited by state boundaries. The 
the first of these theories — the 'ter- unlawfulness of such crimes is as- 
ritorial-real, ' as it might be called — samed wherever civilization exists. 
the execution of a murderer of a sub- Another and more serious objection 
ject on a savage island would not be is that the real theory assaila the pre- , 
justified; by tbe second — the 'per- rogatives of foreign sovereignties. j 
bonal-real ' — it would. A foreigner. To this it may be replied that the 
b) take another illustration, who forges objection proves too much. If a for- 
Ubroad American coin, by the first eign sovereign has exclusive jurisdic- 
Jlheor}', is liable only in case the false tion OTer his own subjects, then we 
Uroin circuUtes ia this country; while cannot, under any circumstaDcee, pun- 
jhy tlie second theory he is liable for ish the subjects of a foreign sovereign. 
the circulation of such coin abroad. But this no one, even amoag the stur- 
Two objections, however, may be diest advocates o£ the personal theory, 
made to the real theory of jurisdiction pretends. It is conceded on all sides 
jiiBt Stated : — that the moment a foreigner sets foot 
The first is that It renders for- on our shores, we hold him liable to 
eigners liable for disobedience to a our penal system in all its details, 
law with which they are unfamiliar. Nor is this all. There is no civilized 
,Bnt if this objection is valid, it would State that has not passed statutes 
relieve foreigners intra-territorially aa making it a criminal offence, punish- 
f well as extra- territorially. If a for- able in its courts, for foreigners, even 
eigner can set up tbe defence of ig- in tbeir own country, to forge it* se- 
norance of onr lawg abroad, he can cnrities, or to make false and frandu- 
pet up the defence of ignorance of our lent oaths before its consuls. We do 
laws on onr own shores. The for- not, it is true, attempt to arrest them 
eigner who, when arriving in one of in their own land, unless as a preliro- 
our cities, passes counterfeit United inary to a demand for extradition ; 
States coin, is not likely to be any we are restrained from making on- 
more familiar with our statutes than conditional arrests by the counter- 
he who executes the forgery abroad, vailing principle of the inviolability 
But in point of fact no such ignorance of the s^l of foreign States. But 
can be set up. The foreigner who when such offenders come volun- 

1 Supra, § 283 ; Inf. S 310; Whart Confl. of L. % S71-7. 
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§ 286. Is the punishment to be assigned to an alien, for po- 

p . litical offences committed abroad, to be tbe same as 

mont in wouU be inflicted by the offended sovereign for similar 

ofEences by his own subjects? This suhject.is hereafter 

Urily, or ioToluntarilf, nithin our don, and to msintaio that the place 
borders, we try them as justly subject where the crime takes effect, and not j 
to our laws, on the ground that they the place where the offender at the [ 
liaTC crimiDally assailed our rights, time stood, is the pkce of the com- I' 
Nor is this all. Among the numerous mission of the crime. The history of 
cases of piracy which have been ad- the federal government, in its several 
judicaled in our courts, where is the departments, abounds with cases in 
case iu which the defence of foreign which persons were put on their trial 
allegiance was ever set up? What in districts in which they were not 
counsel would have the audacity to present at the time of the commission 
claim that because a pirate was the of the offence. We must, in fact, 
subject of a foreign prince, therefore take the amendment before us in con- 
he could not be tried for his piracy in nection with the second section of the 
the courts of tlie United States? third articleof the Constitution, which 
What, however, are our own dia- provides that criminal trials ' shall 
tinctive rulings as to the important be held in the State where the said 
question which has been just discuss- crimes shall have been committed ; 
ed? At the outset, in answering this bu! when not commilled in any Stale, 
question, wc arc arrested by the sixth the trial may be at such place or placet 
Hmendmcnt to the Constitution of the as Ike Congress may by laio have di- 
United Slates; ^ In all criminal prose- reeled.' That the place of ihe com- 
cvlions Ihe accused shall enjoy ihe right mission of the crime ia not necessarily 
lo a fpeedy and public trial, by an impor- the place where the offender stood at 
lialjwy of the Slate and district tchere- the time when the crime was com- 
tn Ihe crime shall hare been conanitled, nitted, in the opinion of those con- 
which district shall have been previously ccrned in the early construction of the 
ascertained by law, and to be informed Constitution, ia further illustrated by 
of the nature and cause of the accnsa- the fact that Congress, in execution 
tion ; to be confronted with the wit- ot the power given by the Constitution 
nesses against hiia; and to have the to 'define and punish piracies and fel< 
assistance of counsel for his defence.' onies committed on the high seaa, and 
Docs this clause control state pros- offences against the law of nations,' 
ecutions? Does it preclude any pros- proceeded, in one of its earliest se»- 
ecution of an offender except in the sians, to provide for the punishment 
Stale and district where he was when on land of offences committed at sea. 
the offence was committed ? What Few questions, in fact, claimed earlier 
does ' where the offence was commit- and more conspicuous attention from 
ted' mean? the executive than those which con- 
Waiving the first question, aa to cemed the arrest and punishment at 
whether crimes cognizable by the home of offences against our aovec- 
States are subject to the limitation eignty, or against the law of nations, 
just stated, we are obliged to give a abroad. And for the purpose of pro- 
decided negative to the second ques- viding a specific place of trial in such 
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discussed, but it may be here mentioned that it is ai^ed with 
great justice, by Bar, an eminent German jurist, that the pun- 
cues, it wu prescribed b^ statute that atftTted in 1798 on a self-coDStituted 
* the trial of critnea committed on the mission to France. Dr. Logan was a 
high tta», or in any plact out of the jtf democrat, as well as a Quaker; and 
risdiction of any particular State, shall he onited the peace-loving tastes of 
be in the dittrict in which the offender is his religions sect with the political 
apprehended, or into which he may be liberalism of his party. He thought 
Jirsl brought.' That this limitation, he would b« able, by personal inter- 
however, refers exclusively to the views with leading French politiciana, 
federal government and to federal to avert the war which he conceived 
sovereignty, is indicated, not merely to be impending between France and 
by the conBiderations we have already the United States. Had it not been 
noticed, but by the exclusive use of for his political attachments, bis mi»- 
the word ' district,' and the avoidance sion might have been regarded with 
of the word ' state,' in the statute. the indifferent cynicism which marked 

But it is not only of cases in which the attitude of the British goveni- 

the offender was, at the time of the meat to the various Quaker deputa- 

offence, on the high seas that we have tions which from time to time have 

thus claimed jurisdiction. By an act visited European sovereigns in the in- 

of Congress passed June 23, 1860, as terests of peace. But the federal 

is noticed in the text, we have in- administration, then justly incensed 

vested with criminal jurisdiction our at the reckless disrespect with which 

consuls and commercial agents ' at iel- it had been treated by the French ne- 

anda or in countries not inhabited by go^ators, and suspicious of anything 

any civilized people, or recognized by that savored of French cosmopolitan 

any treaty with the United States.' philanthropy, took alarm at Dr. Lo- 

By Ihe prior Act of August 11, 1818, gan's mission, and a stattite was hur- 

consuls in China and Turkey were ried through to stop his negotiations. 

charged with power to ' arrdgn and This statute, passed on January 30, 

try,' in pursuance of treaty stipula- 1199, made it a high misdemeanor, 

dons, ■ a\\ citizens of the United subject to fine and imprisonment, for 

States charged with offences against any ■ citizen of the United States, 

law,' ' which shall be committed in whether he be actunlly resident or 

the dominions of China ' ' and Tur- abiding within the United States or 

key.' in any foreign eovntry,' to 'directly 

A still more remarkable assertion of or indirectly,' ' without the permis- 

jnrisdiction over offences in which the sion or authority of the government 

offender, at the time of the commis- of Ihe United Slates,' ' commence or 

sion of the offence, is resident abroad, carry on any verbal or written corre- 

is to be found in the statute already spondence or intercourse with any for- 

noticed, passed during the administra- eign government, or any officer or 

^on of Mr. John Adams. Dr. George agent thereof, with an intent to influ- 

Logan, of Philadelphia, afterwards a ence the measures or conduct of any 

senator of the United States from foreign government, or of any officer 

Pennsylvania, inspired by philan- or agent thereof, in relation to any 

thropic sentiments, which, if chimeri- disputes or controversies with the 

cal, were at least boneat and earnest, United States.' This act still r^- 
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ishment a sovereign can thus inflict can be only that which he 
would impose upon ofEences of the same grade committed by his 

mains unrepesled; and it waa Beveral law, jurisdiction is in like mBirncr 

times invoked by Mr. Seward, during claimed over larceniea and embezzle- 

tbe late civil war, as giving to the menta effected intra- territorially by mi 

home government jurisdiction in cases agent at Ibe time eitra-terrUorially 

of political offencea committed by resident. Acd it is now settled that j 

citizens of the United States when he who organizes abroad an offeoM / 

resident abroad. And jt is strong consummated within oor borders is \ 

proof that, in the contemplation of responsible to tis though he may never / 

statesmen who were virtually contem- have trod our soiL Thus, he who 

poraneous expounders of the Conati- abroad employs an agent to obtain by 

tution, the clause in the constitutional false pretences goods in one of our 

amendment before us, requiring trials States is responsible to such State for 

to be in the ' State and district obtaining the goods by false pretence*; 

wherein the crime shall have been People v. Adams, 3 Denio, 190 (af- 

committed,' was not understood to firmed 1 Comst. 173); S. P., B. r. 

reqnire that at the time of the com- Garrett, 6 Cox C. C. 360; see StaU 

miasion of the crime the offender v. Grady, 31 Conn. 119; and he wbo 

■hould have been corporeally present abroad incites an agent to commit 

in such district. It is the place of the perjury in one of our States is liable 

comDiission of the ofTunce (in other to indictment in such State for the 

words, where the crime takes effect), perjury. Commonwealth o. Smith, 11 

and not that of the immediate reai- Allen, 243. It is true thai in some 

dence of the offender, that the Con- cases we have intimations tbat this 

stitution coQtemplatea. jurisdiction is only to be exercised 

That at common law this principle where the agent is ignorant of the 

holds good is illustrated by the nu- character of the offence he is em- 

merous cases which hold that corpo- ployed to perpetrate, or at least is 

real presence at a crime is not neces- innocent of any gnilty purpose as to 

lary to convict an accessary before such perpetration. Slate v. Wyckoff, 

the fact, or even the principal in the 2 Vroom, 65. But this does not in 

second degree. Nor can we by any any way touch the question before as, 

other mode of construction e;tplaio which is, whether a person who at 

the jurisdiction already mentioned as the time of the concoction and perpe- 

asaumed by us in cases of offences tration of an ofTence was not present 

against onr sovereignty committed by in the State where it was committed 

falae awearing before our consuls is penalty amenable to such State. 

abroad, and forgery of our securities And there can be no question that 

abroad. The crime takes effect in the rulings before ns — whose auQwr- 

ibis country though the perpetrator ity i* undisputed, and which will be, 

was at the time in another land. The in all probability, followed in simiUr 

same reasoning applies to the juris- cases hereafterarising in England and 

diction assnmed in most of onr States Qae United States — establish such 

over homicide where the death was amenability. See supra, S 278. 

within the boundary, though the of- j We have, therefore, in our Consti- 
fender at the time stood outside of the /tution, our statutes, and our judicial 
boundary. Statutory, if not commoni decisions, repeated affirmations of the 
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own subjects against a foreign sovereignty. For there ie a great 
difference in the degree of guilt between treason by a subject, 
and invasion of neutrality by an attack on the government of a 
foreign State.* 

principle, that where an offence takes regard to the principle of juriBdictJon, 

/ eSect ffitliin our borders, or is di- wa must hold that where the oRcnce 

', rected againet our laws, then we have was consummated, there whs the law 

^ jurisdiction to punish it, irreBpective outraged, there was the injury in- 

/ of the resideoce of the offender at the dieted, there was sovereignt/ assailed 

' time of consummation. We find our- hj an overt, appreciable act, and there 

I selves, therefore, adopting what has resides jurisdiction over the offence. 

been described in prior pages as the The analogies of private intcrna- 

' objective theory of jurisdiction. The tional law, on its civil side, are slrong; 

place of the commission of an offence, to the same effect. What State has 

in other words, is the place in which jurisdiction over a contract? la other 

the offence operates. It makes no words, to adopt Savigny's metaphor, 

matter where the offender is at tbe in what State has a contract its sealt 

time when be aims the ehot, or organ- Not the State, it is now universally 

izes the cheat, or sets on foot the con- agreed, in which tbo contract was 

spiracy. The effect is all that the law signed, unless tor other reasons than 

can take cognizance of. Cogilaitoai* that of the mere locality of signing. 

poenam nemo patitur. A man who on Tbe place of signing is a mere mat- 

onr soil conceives a plan for a fraud ter of accident, which does not enter 

to be executed in a foreign State is into the essence of the engagement, 

not liable to us. For thought no man Tbe place, on the oilier hand, in view 

can be punished. Acts alone are cog- of which a contract is made, is the 

nizable by the law. And these acts, place of performance; and the coudi- 

when criminal, are the crimes which tions of the place of performance — 

Alone we can punish; and the place not those of the place of signing — 

of their conswmnatian is the place the parties have in mind when the 

which has jurisdiction of the offence, contract is framed. Hence, as has 

although of the altempt other courts been settled by several adjudications, 

may have jurisdiction. Where the when a contract is signed in New 

offender was at the time has nothing York to deliver in Maine, for sals, 

to do with the question of jurisdic- articles the sale of which in Maine is 

tion. It has a good deal to do with illegal, then the contract itself is ille- 

the question of arrest. If he b in a gaij while, on the other Land, the 

foreign land at the time, and there same contract, if signed in Maine, 

remains, we may have a difficulty in would be legal if the place of its per- 

orresling him; but this difficulty exists fonnance is in New York. So is it 

in cases where the offender, after the with respect to marriage. The laws 

offence, flies from justice. But, with that affect marital rights are not those 

1 This latter point is decided in seems to declare that the crimen ma- 
conformity with Uie text by Henke, i. Jestatit, in ita high sense, could only 
§ 90, and Heffter, S 26, note 3. To be committed hy a subject against his 
tbe same efiect is the Bomao law, L. own sovereign. 
4. D. ad. leg. Jul. Maj. 48. 4, which * 
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§ 287. As has been seen, accessaries, in treason and in miade* 
meanora, are principals.' The old rule was that the 
■adco-coD- accessary is to be tried at the place where his guilty 
*»i'b?«°iD ^^^ ^'^^^ place ; though now, by statutes in most of the 
otertaet United States, he may be tried in the place having ju- 
risdiction of the principal act,^ and by more recent 

of the plHce where tha marriage is extradition, it is a treaty ol veij 
solemnized, but those of the place recent adoption, and of capricious ap- 
o{ performaace — i. e. those of the plication; while the itate of municipal 
marital ilomicil. The same rule runs law in Mexico is such that it is hope- 
through the whole civil side of the less to look to Mexican courts to pun- 
law ; and the reason is one of prin- ish offences concocted in Mexico for 
ciple, which applies to criminal juris- execution in our own land. Even if 
prudence as well as to civil. Where we should ask for justice in such cases, 
a party doing a thing may happen to tha answer would be: * Take care of 
be when it is done is a matter indiffer- yourselves. The crime was to be done 
ent Where the thing is to be done, on your territory ; it was, therefore, a 
on the other hand, is vital. It is to crime on your soil; how can we punish 
that place that the actor's intention is a man for something done in another 
directed. It is to that place his force State?' Even should this pretext 
is turned. It bto that place his hand fail, corruption, or national prejudice, 
is stretched. The length of the or common interest, would succeed io 
weapon he uses Is of no consequence rendering abortive any prosecution 
in tlie eye of either law or ethics. It that might be inatitnted. In the mean 
may or may not extend over the time, if we announce the principle 
boundary which separates two sever- that Mexico alone has jurisdiction in 
eign Stales. In either case he touches, such cases, what would become of us ? 
by physicalagencies, thethinginjured, The Mexican side of our boundary 
as much ai if he grasp it in the palm would be the undisturbed abode of 
of Ills hand. And it is in the place hordes of depredators, who would 
where the injury is wrought that the make our country a desert for many 
sphere of another's rights is invaded, miles deep. Parties of armed ma- 
public security disturbed, and public rauders could come down in a swoop, 
law outraged. pillage, ravish, and murder in every 

ITo the United States these consid- village or farm-house, as far as swift 

eraiions are peculiarly important. On horses conld travel, and then return 

our southwest boundary lies Mexico, over the line unmolested, and there, 

with whom, if we have a treaty for in their security, laugh insolently at 

1 Supra, §S 225-4. 623; Baron v. People, 1 Parker C. B. 

' See Wendell's Blackstone, iv. p. 246; Tully v. Com. 13 Bush, 142; 

SOS; Com. V. Pettes, 114 Mass. 807. though seel East P. C. 361, intimating 

Under the 2 & S Ed. 6, an accessary that the trial may be in the place of 

after the fact, it is said, is triable in vicinage, or in that of the principal 

the county in which he was accessary, crime. And to that eSeot see State 

but not in that where the prlncifMl v. Grady, 34 Conn. 118. 
offence was committed. 1 Hale F, C. 
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statutes, making all accessaries before the fact principals, the 
accessary before the fact, or instigator, is triable in the place of 

at the crlei of tfaeir victims for Tea- bordera; all that I claim is that the 
geance. The plea of necesuty was right of the State to exercise such dis- 
considered bj England sufficient to cipline is not limited to those who 
JDStify the destroying the Caroline, an were corporeally within its borders at 
insui^ent steamer, in a port of the the time of the commission of any 
State of New York; and we did not, offence for which it is incumbent ou it 
at the time, hesitate to admit that if to exact retribution. What I say is 
the case bad not been one in which that the right of the State to exact 
redress could have been obtained by such retribution, whenever its rights 
application to our own courts, the ne- have been invaded, is not limited by 
cessity set np would have been a j'usii- the corporeal presence of the invader 
6cation of the act. But if so, there at the time of the invasion. And that 
can be no question of the application thb ia the true view the following sum- 
of the same plea of necessity to mary may be adduced to show : — 
Mexico, so that, under its protection, It u the duty of the State to pro- 
ve could cross the boundary line, ar- tect, not merely its territory, but its 
rest the criminals, and try them in the rights. These rights arc : — 
place of the consummation of their 1. Its political integrity, 
crime within our borders. 2. The life, safety, and property 

Another interesting application of of its subjects, 

the same principle may be drawn from When these rights are assailed on 

our relations to Indian tribes. With our own soil by offenders who either 

several of these tribes we have ex- remain at the time of the offence on 

ecuted treaties conceding to them foreign soil, or return to such soil when 

sovereignty over certain tracts of land, the offence is committed, we may exer- 

Within this sovereignty, crimes per- cise oor jurisdiction over the crime 

petrated by Indians upon Indians are in two ways. We may say to the 

tried by Indian authorities, in con- foreign State within whose boundaries 

formity to Indian laws. But no one the offenders lurlc, ' Execute justice 

has ever claimed that, even within his for ns in this case. Be our agent in 

own territory, an Indian can assail the trying, in your own courts, these of- 

rights of United States citizens with- fenders.' If such an appeal would 

ont making himself Uable to United be fruitless, then we have one of two 

States laws. Supra, § 282 a. remaining remedies. We may resort 

I have thus attemjited to show the to a demand for extradition; or, in a 
inadequacy of the personal and of the case o( necesMty, where redress can 
territorial theories as limits of crim- in no other way be had, we can enter 
inal jurisdiction. Of course, I do not the State where the offenders are 
mean to say that the State has not a harbored, destroy their engines of de- 
claim to the obedience of its subjects, struction, and arrest the offenders 
wherever they may be; all that I here themselves, with a view to their trial 
argue is that (he State can prosecute in our own courts. 
others than its sabjects when they Wo may even go a step further, and 
assail its rights. Nor do I dispute the apply the same reasoning to wrongs 
right of the State to exercise penal inflicted on our citizens in foreign 
discipline over all abiding within its lands. To each of these citizens we 
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perpetratioD. In conspiracies, by the common law, each conspira- 
tor is responsible in any place where any overt act by any of bis 

one protection, no matter where he part Even if we wure the question 

ma)' be. He p»ys us, in fact, for thb of dut/ based upon constructive cod- 

protection. Taxes,it is said, form the tract, we must remember that the 

price pwd by the subject for the pro- commonwealth is but the aggregation 

tectioD given to him bjr his sovereign; of its citizens, and that when the 

and these taxes we exact fromourcit- rights of one of these are invaded, 

izena resident abroad. When we have then the rights of the ^gregate State 

ao income tax, that income tax we are invaded. We stand tlierefore, in 

assess on them during their temporary this relation, on a higher, instead of a 

non-residence ; and no matter how lower, ground than is occupied bj 

bng they may have remained absent, those who hold that the relation of 

they find, when they return, that their the citizen to the State u merely that 

county and state taxes have been run- of the subject to the prince. With us 

ning on against them while they are the citizens make the State; the State 

away, and that these taxes they liave with us is not a king, nor a sentiment, 

to pay. Tht;ir slaliu when they are but an aggregation of citizens, living 

abroad is settled by the law of their together under a constitutional gov- 

domicil; what this law says they ernment, to which government they 

are, — married or single, legitimate or cede the duty of punishing invasions 

illegimate, — that they must continue of Iheir individual rights. We ha*e, 

to be wherever they are. When they therefore, to rest this jurisdiction on 

die, their estate is remitted to the the duty, not merely of the sovereign 

courts of their domitil, to be diatrib- to protect the subject who pays him 

utedsccording toits laws. It would be for this protection, but of the com- 

a strange thing if they should thus be monwealth to protect the rights of 

enveloped by their domicil with du- which it is itself the aggregate. Hence, 

ties, but should not be enveloped by if an American citizen is murdered or 

it with rights. It would be strange plundered abroad, it is the duty of his 

if, when travelling lawfully abroad, in country to exact redress and retriba- 

coonection, for instance, with that tion. If the crime is committed in a 

very commerce which by such multi- civilized country, the exactjon is bj 

tudinous statutes it regulates and val- recjuisidon on the sovereign wltJun 

idates, their relation to the State whose boundaries the offence was com- 

ihould be wholly one-sided, consbting mitted, and the requisitiou is either to 

entirely of their duty to it, and not at deliver the offenders to us or to take 

all its duty to them. It would be upon himself their prosecution. If 

■trange if their citizenship should the crime Is committed in a barbarons 

emerge whenever the State calls upon or semi- barbarous land, where a de- 

them for aid, and should disappear mand for extradition is not recog- 

whenever they call upon the State for nized, and where justice is not in- 

protection. But this anomaly does not flicted in accordance with civilised 

exist. Whenever the State has rights jurisprudence, then we have a right 

which may be assailed, then the Stata to execute justice ourselves, by seic- 

has rights to defend; and the rights ing the offenders and trying them ac- 

of the citizen are the rights of the cording to our laws, iu all cases in 

State of which he is « constitnent which these laws embody crimes 
318 
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co-conspirators is done.^ It is so, also, according to the English 
common law, with treason.^ " Taken most literally," it was said 
by Chief Justice Marshall, in Burr's case, " the words ' levying 
of war ' are perhaps of the same import with the words raising 
or creating war; but as those who join after the commencement 
are equally the objects of punishment, there would be probably 
a general admission that the terms also cooiprehended making 
war, or carrying on war. In the construction which courts would 
be required to give these words, it is not improbable that those 
who should raise, create, make, or carry on war, might be com- 
prehended. The various acts which would be considered as com- 
ing within the term would be settled by a course of decisions ; 
and it would be affirming boldly to say, that those only who 
actually constitute a portion of the military force appearing in 
arms could be considered as levying war. There is no difficulty 
in affirming that there must be a war, or the crime of levying it 
cannot exist ; but there would often be considerable difficulty in 

against men, irrespective o£ local lim- preBcribee that in " criminal prosecn- 

itatloDS. Ignorance of law would, in- tions the verificalton of fads in Ihe vi- 

deed, avail as a defence as to offencea cimty where they happen is one of the 

not mala in se. But as to offences greatest securitiee of the life, liberty, 

fnala in se, vfherever the rights of a and property of the citizen." This 

citizen are assailed, then it is the pre- would eeein to favor the objeeline 

rogative of this State to require re- rather than the lubjeclive theory; in 

dress. other words, the tlieory that the venue 

For the distinction above given be- is the place of the act done, rather 

tween Real and Personal jurisdiction than the place where the agent was at 

I am indebted to Hohland'a Interna- the time of the act. See, as to this 

tional Strafrecht, Leipzig, 197T. Com- interfiretation, Com. v. Parker, 2 Pick, 

pare Bar's treatise on Privat Inter- 5£i0; and see R. v. Jonea, 1 Den. C. 

national Recht, aud Schwarze's Es- C. S51 ; T. & M. 210; Com. u. Corlies, 

say, Der Werkung'a Ereis dea Strat- 8 Brewat. 575; Mooney w. Slate, 8 Ala. 

g^setzes, in the second volume of Holt- 328; and cases cited infra, g§ 288, 

zendorETs Strafrecht, ISTl. See also 1206. 

Ham V. State, 4 Tex. App. 645, in In the United States we have acts 

which the Supreme Court of Texas of Congress expressly asserting juris- 

held that a statute of Texas providiug diction over offences on the Indian 

that persons forging land titles to territory and on Guano Islands. Rev. 

lands in that State should be liable la Stat. U. S. 1878, 2128, 21S0, 5576. 
indictment whether the offence should > Supra, §§ 205-248, 2J9; infra, § 

be committed in or out of the Stale, 1397; R. n. Ferguson, S Stark. N. P. 

was constitutional, and the convic- C. 489; Com. v. White, 123 Mass. 

tion of one who committed a forgery 430; Whart Crim. Ev. § 111. 
in Missouri sustainable thereunder. * Infra, § 1 793. 

The Massachusetts Bill of Rights 319 
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affirming that a particular act did, or did not, involTe the person 
committing it in the guilt and in the fact of levying war. If, 
for example, an army should be actually raised for the avowed 
purpose of carrying on an open war against the United States, 
and subverting their government, the point must be weighed 
very deliberately, before a judge would ventnre to decide that an 
overt act of levying war had not been committed by a commissary 
of purchases who never saw the army, but who, knowing its ob- 
ject, and leaguing himself with the rebels, supplied that army 
with provisions ; or by a recruiting officer, holding a commission 
in the rebel service, who, though never in camp, executed the 
particular duty asaigned to bim." The same view was taken by 
the English and Irish courts in dealing with the Fenian prison- 
ers in 1868.^ But whatever may be the technical rule in this 
respect in particular States, it is clear that where the offence 
cau be divided into successive stages, any participant may be 
piosecuted for his particular act in the place of such sct.^ 
This, in reference to homicides, is in several States affirmed by 
statute.^ 

§ 288. Conflicts of jurisdiction may be claimed when an of- 
fence is begun in one country to take effect in another. 
ous of- Supposing a libellous or foi^d writing be mailed in one 
place of place to be published in another, or an explosive pack- 
hl^'^o^- ^gB be expressed in one place to be opened in another, 
"°'^' or a gun shot in one place and the shot takes effect in 
another,* which is the place of the commission of the ofFence ? 
Arguing by analogy from the law which makes the place of per- 
formance the seat of a contract,^ we would conclude that the 
place of consummatioa is the peculiar seat of the crime. So, in 
fact, under the common law, it has frequently been decided,' 
though it is settled that a concurrent jurisdiction exists in the 

> U. S. Diplom. Cor. 1888, pt i. pp. • Ibii].;'iiipra, § 280; R. o. Glrd- 

51, 193, 34S; Wh. C. of L. g 8TS. wood, 1 Leach, 169; B. v. Johnsoo, 7 

■ Whort. Crim. Ev. §§ 111-12. East, 65; People d. €i^ffin, 2, Bub. 
Infra, §§ 292, SIJ. Sup. Ct. 427; Com. v. Blinding, S 

■ Ibid. Piuk. 304; People e. Rathbnn, 21 

* See &■ to last point V. S. v. Davis, Wend. CSS ; Com. d. Gillespie, 7 S. & 
2 SnmDBr, 482. R. 468. Ai to libel, see Dana't case, 

* Wh. Cod. of L.§397. See infra, 7 Ben. 1. 
§ 1621; Whart Cr. Et. § 118. 
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place of the Btartiog the oEfence.^ The position that the place of 
reception, or the situs of the object of the crime, has jurisdiction, 
is strengthened by the accepted doctrine that an act designed in 
one State, and consummated in another, exposes the perpetrator 
to an action for damages only when the act is unlawful in the 
place of execution.^ The same disUnctiona apply to obtaining 
goods by false pretences by letter.* As has been already seen, 
attempts to commit crimes are cognizable in the place of the 
attempt,* and such, also, is the case with conspiracies, where the 
conspiracy is the gist of the offence.' Bat there can be no ques- 
tion that all parties concerned are also responsible at the place 
where the offence is consnmmated.^ 

Since, however, a crime may be organized in one country, ad- 
vanced in a second, and executed in a third, it is necessary to 
conceive of the crime in question as broken up into several sec- 
tions, committed in distinct jurisdictions, and severally cogniza^ 
ble in each. That such is the case is the opinion of several 
eminent jurists ;^ and such would, no doubt (e. jr. under indict- 
ments for treason or conspiracy, where every overt act would 
give the local court jurisdiction), under similar circumstances, be 
the practice of the English common law. And the same reason- 
ing applies to all offences which are carried on in two or more 
jaiisdictions. At the same time it must be kept in mind that 
an attempt to commit in a foreign State an act lawful in such 

' U. S. t>. WorraU, 2 Dall. 388; ceived by his employers in M. CouDty, 

Whart. St. Tr. 189; R. v. fiurdett, 4 ihe latter county hw jurisiiietion o( 

B. & A. 95; Perkins's cbk, 2 Lewin, the offence. R. o. Rogers, 14 Cox C. 
150; 2 East P. C. 1120; 1 Campb. C. 22; L. R. 3 Q. B. U. 28; cited 
21G; 2 Campb. 506; Wend. Blaukst. fully infra, § 291. See R. v. Tread- 
iv. p. 305. See R. v. Jones, 4 Cox gold, 14 Cox C. C. 220. 

C. C. 198; 1 Den. C. C. 551; Johns * Supra, § 195. 

D. State, 19 lod. 421; State t^. Chapin, ■ See infra, g IS97. 
IT Ark. 561. Compare Whart. Grim. ■ Sapro, g 280. 

Ev. § 113. ' Cited Wh. Cod. of L. § 927; P. 

« Wh. Con. ot L. §§ 482-488, 929. Voet, xi. e. i. note 8; Ortolan, No. 

■ Infra, g 1206 ; R. v. JonoB, 1 951 ; Jul. Clams, Sent. v. g (in. qu. 32, 

Den. C. C. 551; T. &M. 270. As vill not« 9; Putter, g 98; and see also 

presently be more fully seen, where a reaioning of court in Pearion tr. Mc- 

lecter containing a fraudulent non-ic- Gowran, 3 B. & C. 700; 5 D. & R. 

counting of goods by an agent is re- 616. 

TOI. I. 31 S21 
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State, though unlawful in the place of the attempt, ma; not be 
panishable in the Utter State.' 

The jurisdiction in cases of embezzlement is hereafter spe- 
oially noticed,' 

Whether when a nuisance is created in one jurisdiction and 
operates in another jurisdiction, the courts of the latter jurisdic- 
tion have cognizance of the offence, has been the subject of con- 
flicting rulings. In New Hampshire, it is held that the venue 
may be laid in the place where the injurious effects are pro- 
duced,^ but the contrary view has been maintained in New Jer- 
sey,* and in Wisconsin.^ In Pennsylvania, jurisdiction in the 
county of the creation of the nuisance has been maintained, 
though the injurious effects were exclusively in another connl^.* 

Bigamy in this relation is hereafter discussed.^ 

§ 289. It has been held that in such cases, in adjusting the sen- 
Adjust- tence, the grade of the consummated offence will be 
meacof taken into consideration, and a punishment adequate 
meat in to the whole imposed, allowing for what may have been 
inflicted by other tribanals.^ But on this point there 
is some conflict. Foreign jurists have, and not without reason, 
held, that when an illegal transaction has been carried on in sev- 
eral territories, each territory can only punish for that s^ment 
of the crime committed within its own bounds." In the United 
States this is a question of growing importance, as will be else- 
where seen.'*' 

§ 290. In England, by statute, wherever a felony or misde- 
ottencea meaner is begun in one county and completed in an- 

riage* sad other, the venue may be laid in either county ; and " 

bcaU. •' ■" 

1 See Wh. Con. of L. g 4S2-489, ' Infra, § 168S. 

925. To this effect are decisions ren- • Wb. Con. of L. § 920. See p«^ 

dered in 18S6 by the Supreme Ckiurt ticularly, aa to concurrent juriadic- 

at BerUu. Sea Bar, g 142, note S a; tions, Wbart. Plead. & Prac. §| 441 

and see infra, § 1621; Wbart. Crim. etttq. 

Ev.§llS. * Ibid., citing CarpzoT, Frac. iii. qa. 

' Infra, § 1040. 110, n. 23; Patter, p. 203 ; Holtien- 

* State t>. Lard, 16 N. H. Sfi7. dorff, 1070, p. S4S. As to Massaclia- 

* State V. Babcock, 1 Vroom, 29. setts, see special statute. 

> Eldred, in re, 46 Wis. 930 ; 19 » Intra, g 298 ; Whart. Crim. PI. 

Alb. L. J. S92. & Pr. gg 4^1, 453. 

* Com. p. Lyons, I Penn.L. J.Kep. " 7 Geo. 4, c. S4, § 13 ; 1 Vict. c. 
497. 36, S37. 
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offences committed when travelling, may be laid in any county 
through which the passenger, carriage, or vessel passes. Em- 
bezzlement or larceny can, therefore, in England be tried in 
any county into which the spoils of the offence are brought.^ 
And similar statutes exist in moat of the United States. 

§ 291. As will be hereafter more fully seen, when goods are 
stolen in one country and brought by the thief into an- in larceny 
other country, the latter country by the English com- n^'ijie 
mon law has no jurisdiction.' In the United States, ~o«is»re 
however, it haa been ruled to he within the constitu- oroughi. 
tional province of each State to pass statutes giving the place 
of arrest, in which the goods are so brought, jurisdiction.* And 
as between the several United States, this jurisdiction has been 
in Maine, Massachusetts, Connecticut, North Carolina, Illinois, 
Michigan, Maryland, Kentucky, Mississippi, Missouri, Iowa, Or- 
egon, and Nevada, ruled to exist at common law.* In other 
States, sueli jurisdiction is held not to exist without a statute;* 

1 See infra, § 1040. Hemmaker e. State, 12 Mo. 153 ; State 

> Butler's case, 13 Co. 69; 3 Inst. p. WillUms, S5 Mo. 229 ; Cumniiii^g 

113; R, c. Proves, 1 Mowly C. C. ■>. State, 1 Har. & Johns. 340; Mc- 

349; R. V. Debraid, 11 Cox C. C. 207. Farlaod i: State, 4 Kaiis. 68; Slate v. 

See infra, § 930; and see Wliart. Leiy, 3 Stew. 123; La Vaul k. State, 

Crim. Rv. § 111. In an English c:ise 40 Ala. 41. 

decided in 1875, it was the prisoner's * Stale v. Underwood, 49 Me. 181; 

duty as country traveller to cotluct Com. v. Andrews, 2 Mass. 14 ; Com. 

moneys and remit them at once to his i: Holder, 9 Gray, 7 ; State n. Brown, 

employers. On the 18ih April he re- 1 Haywood, 100; Cummings v. State, 

ceived money in county Y.;on the 1 Har. & J. 340; Ferrill b. Com. 1 Du- 

I9th and 20th he wrote to his employ- vnll, 153; State v. Ellis, 3 Conn. 186; 

ers from Y., not mentioning that he Watson tt. Stale, SG Miss. 593; State 

had received the money; on the 2 let e. Williams, 35 Mo. 229; People o. 

April he wrote to them again from Y., Williams, 24 Mich. 156; Meyers v, 

tliereby intending them to believe that People, 26 111.173; State v. Bennet, 

he had not received the money. The 11 Iowa, 479; State «. Johnson, 2 

letters were addressed to and received Oregon, 115; State v. Newman, 9 

by his employers in county M., and Ner. 48, See infra, § 930. As to 

written and posted in county Y. It Ohio, see Hamilton v. State, 11 Ohio, 

was held that the prisoner must be 135; Stanley e. State, 24 Ohio St. 

tried in county M. for the offence of 166. 

embezzling the money. R. r. Rorrers, * People n. Gardner, 2 Johns. 477; 

L. R. 8 Q. B. D. 28 ; 14 Cox C. C. People v. Schenek, 2 Johns. 179 ; 

22. See Com. v. Uprichard, 3 Gray, State n. Im Blanche, 2 Vroom, 83 ; 

434. Simmons u. Com. 5 Bin. 619; State 

* People t>. Burke, 11 Wend. 129; v. Kennels, 14 La. An. 278. 
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and a statute conferring the jurisdiction has been held to be oon- 
stitutional.' By several courts it has even been held that when 
the goods are stolen in Canada and brought into a State, the 
state courts have jurisdiction,^ but this view is rejected in Massa- 
chusetts and Ohio,^ as well as in those States which hold that at 
common law there. is no liability for a larceny in a sister State.^ 

§ 292. Murder, like all other oEFences, mast regularly, accord- 
in homi- ^"S ^ ^^® common law, be inquired of in the county in 
cide .(aw- ^bicb it was Committed. It appears, however, to have 
diciion been a matter of doubt at the common law, whether, 
when a man died in one county of a stroke received 
in another, the offence could be considered as having 
been completely committed in either county ; but by the 2 4 3 
Edw. 6, c. 24, H. 2, it was enacted that the trial should be in 
the county where the death happened. By the statute of 8 & 9 
Geo. 4, the Englbh jurisdiction of persons dying in England 
from wounds received abroad is assumed. This statute, how- 
ever, has been held not to apply to the case of a foreigner dying 
in England from injuries inflicted by another foreigner on a for- 
eign vessel on the high seas.' In this country it has been held 
that without a spedal statute the jurisdiction does not exist in 
the federal courts,^ nor in the courts of the particular States.^ 
An act of Congress conferring the jurisdiction has been adopted.* 
In Michigan, an analt^ous statute was held in 1860 to be consti- 
tutional, and a prosecution sustained in a case where the blow 
was struck on a river in Canada and the death occurred in Mich- 

> SimmonB v. Com. 5 Bin. 619; ■ B. v. Lewie, Deitra. & Bell, 1S2 ; 

SimpEon ». State, i Haniph. 461 ; S. C, 7 Cox C. C. S77. See Co. Lit. 

Beal V. Stiite, 15 Ind. 378; Stale v. 74 b; 3 Inat 46 ; 1 Hale, 436, 900 ; 2 

Butler, 67 Mo. 59. Hale P. C. 20, 163. 6«b Whart. 

« Infra, j 930 ; State v. Bartlett, 1 1 Grim. E». § 1 10. 
Vt. 650 ; S. P., State ». Underwood, • U. S. o. McGill, 4 Dall. 427 ; S. 
49 Me. LSI ; State v. Williams, 35 C, I Wash. C. C. 46S ; U. S. v. Arm- 
Mo. 229. strong, 3 Curt. C. C. 446. 

• Com. V. Uprichard, 3 Gray, 440; ' Stale o. Carter, 27 N. J. L. (3 

Com. V. While, 123 Mass. 433; Stan- DuU:b.) 499 ; Com. v. Linton, 2 Ta. 

ley t>. Stale, 34 Obio St. 166. Chb. SOS. See Turner v. Sute, 28 

< Simpson v. State, 4 Humph. 456; Mi88.6S4; Riggs i;. Sbite, 26 Miss. 51. 

State V. Brown, 1 Hayw. 100; Beal v. ' 0. S. St 1825, c. 65 ; 1857, c. 

Sute, IS Ind. 378; People tr. Long- 116. See Rev. Stat. 1042-1047. 
ondge, 1 Neb. 11. 
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igan.^ In New Jersey, in 1859, in a case where the constita- 
tional power to pass Buch a statute did not on the record arise, 
it was declared that there is no common law jurisdiction to this 
effect, that the New Jersey statutes did not cover the case of 
manslaughter, and that an indictment chai^ng a felonious as- 
sault and hattery in New York, and that the party injured 
came into and died in New Jersey, charged no crime in New 
Jersey.^ In the same State, in 1878, it was held that where 
a mortal blow is given within the jurisdiction of that State, 
and the death of the victim occurs within the jurisdiction of 
another State, the courts of New Jeisey have cognizance of 
the crime by force of the statute to that effect, which was held 
constitutional." In Massachusetts, the constitutional question 
was elaborately discussed by the Supreme Court, in 1869, upon 
the following facts : The defendants, one a citizen of Maine, 
and the other a British subject, were convicted in the County 
of Suffolk of the manslaughter of a man who died within the 
county of injuries inflicted by them on board a British merchant 
ship on the high seas. The Massachusetts statute, under which 
the defendants were convicted, provided, that " if a mortal 
wound be given, or other violence ot injury inflicted, or poison 
is administered, on the high seas, or on land either within or 
without the limits of the State, by means of which death ensaes 
in any county thereof, such offence may he prosecuted in the 
county where the death happened." It was held by the Su- 
preme Court that there is nothing in the Constitution or laws 
of the United States, the law of nations, ot the Constitution of 
the commonwealth, to restrain the legislature from enacting such 
a statute ; and consequently there being no other ground for re- 
versal, the conviction was sustained.* 

7. Offences committed againit two Sovereigntiet. 
§ 293. Where a particular offence as an entirety is cc^izable 
by two sovereigns, the first sovereign that takes posses- -no, 6rat 
sion of the defendant, and undertakes the prosecution P™**""*- 

1 Tyler v. People, 8 Mich. 326. held th&t the legislature has no eon- 

* State c. Carter, 3 Dutcher, &00. ititutional power to appoint m venae 

* Hanter v. State, 40 N. J. L. 49S, for bigamy in any other than the 

* Com. [I. MaclooD, 101 Mau. 1. In county of Uie bigarooDS murine. See 
Walli i>. Sute, S2 Ark. 565, it was infra, § 168G. 
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inK the of the offence, absorbs tbe case, as a geaeral mle, which 
•orb* it. action, if bond fide and complete, ib a bar to the ac- 
tion of the other sovereign.' But as to offences partly against 
one and partly against another sovereign, if the defendant ia 
convicted and sentenced under one sovereign, the better opinion 
is that this is to be taken into account in adjusting the sentence 
under the other sovereign.' 

> Whart. Or. PL & Prsc. 5S **^' ^■'><=e occurred has diminished that 
453- In Coleman ». State, 97 U. S. authoritj or impaired the efficacy of 
309, it iras held that a prior con- that jndgmeDt. In thas holding, we 
viction by a United States Military do not call in qoeatton the correctnesa 
Court in Tennessee, in 1860, of a of the general docIrincasBerted by the 
■oldier in the federal army, of murder, Supreme Court of Tennessee, that the 
wilh a ientence that he should be same act may, in some instances, be 
hung, which senlence, however, was an offence against two goTernments, 
never executed, divested tliB state and that the transgressor may be held 
court of jurisdiction. Of a sabse- liable to punishment by both when the 
qnent prosecution in the state court, puniahment is of such a character that 
Field, J., giving the opinion of the it can be twice inflicted, or by either 
Supreme Court of tbe United States, of the two governments if the punish- 
thus speaks : " Tbe judgment and ment, from ita nature, can be only 
conviction in the criminal court should once suAered. It may well be that 
have been set aside and the indictmeut the satisfaction which the transgress- 
quashed for want of jurisdiction, or makes for the violated law of the 
Their effect was to defeat an act done United States is no atonement for the 
under the authority of the United violated law of Tennessee. But here 
States, by a tribunal of officers ap- there is no case presented for the ap- 
pointed under the law enacted for the plication of tbe doctrine. Tbe laws 
government and regulation of the army of Tennessee with regard to offences 
in time of war, and whilst that army and their punishment, which were al- 
wae in a hostile and conquered State, lowed to remain in force during its 
The judgment of that tribunal at the military occupation, did not apply to 
time it was rendered, as well as the the defendant, as he was at tbe time 
person of the defendant, were beyond a soldier in the army of the United 
the control of tbe State of Tennessee. States, and sutiject to the ariicte* of 
Tbe authority of the United States war." 

wasthensovereign, and their jurisdic- * Whart. Cr. PI. & Prac. §§ 441, 

don exclusive. Nothing which has 493. Supra, g 289. 
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